ORDINANCE NO. 1400

AN ORDINANCE OF THE CITY OF DES MOINES, WASHINGTON,
revising and updating City of Des Moines development regulations
relating to the protection and regulation of environmentally
critical areas to ensure compliance with the Washington State
Growth Management Act (Chapter 36.70A); amending chapters 18.04
of the Des Moines Municipal Code (DMMC) to add new definitions
and amend existing definitions; reenacting chapter 18.86 DMMC
relating to environmentally «critical areas; repealing the
previously codified ©provisions of chapter 18.86 DMMC and
underlying ordinances; and finding that the revised development
regulations meet the statutory requirements of RCW 36.70A.130(1).

WHEREAS, the adopted City of Des Moines Comprehensive Plan
supports the protection of environmentally critical areas through
the adoption of development regqgulations, and

WHEREAS, the State Growth Management Act includes adopted
goals and requirements to guide the development and adoption of
comprehensive plans and development regulations for those
counties and cities that are required to plan under the Act (RCW
36.70A.020), and

WHEREAS, the City has considered those adopted goals and
requirements in development of the proposed Des Moines Municipal
Code Amendments related to environmentally critical areas, and
has considered other state requirements, rules, guidelines and
agency comments, and

WHEREAS, the City researched and assessed the experience
of other Jjurisdictions in regard to standards and requirements
for regulating critical areas, undertook a Best Available Science
(BAS) review of critical areas regulations and has followed State
guidelines for the BAS process required by RCW 36.70A.172 and WAC
365-195-900 through 925, and

WHEREAS, the City undertook a public process in accordance
with the requirements of the GMA, developed Des Moines Municipal
Code amendment drafts, prepared environmental documents in
accordance with the requirements of the State Environmental
Policy Act (SEPA), and held meetings and hearings related to the
code review and development process, and

WHEREAS, the City has been provided feedback on draft work
products and guidance from members of the public, City staff,
Washington State Department of Community, Trade and Economic
Development, Washington State Department of Ecology, Washington
State Department of Fish and Wildlife, Puget Sound Action Team,
qualified professionals, the Des Moines planning agency and
elected officials during the development of the recommended code
amendments, and

WHEREAS, in developing this ordinance, the City has
followed the GMA' s requirements, including providing
opportunities for “early and continuous public involvement”
through a variety of mechanisms described in the public record,
and

WHEREAS, the City completed an initial review and update
of its development regulations and environmentally critical areas
regulations by enactment of Ordinance No. 1378, adopted by City
Council on May 4, 2006, and



Ordinance No. 1400
Page 2 of 57

WHEREAS, the changes proposed by this ordinance have been
processed 1n accordance with the requirements of the State
Environmental Policy Act (SEPA), a final determination of non-
significance was issued by the responsible official, and
published on February 11, 2007, in the Seattle Times, and the
appropriate comment period has expired on February 26, 2007, and
the appeal period concluded on March 8, 2007, and

WHEREAS, notice of the public hearing was given to the
public in accordance with the law and a public hearing was held
on the 8% day of March, 2007 and all persons wishing to be heard
were heard, and

WHEREAS, a notice of intent to adopt the proposed code
amendments was sent to the Washington State Department of
Community, Trade and Economic Development and to other State
agencies on January 3, 2007, for a 60-day review and comment
period in accordance with State law, and

WHEREAS, the planning agency held a total of six public
meetings to consider proposed amendments, including a public open
house on June 26, 2006 that included ©presentations from
Washington State Department of Ecology and Department of Fish and
Wildlife, and

WHEREAS, the planning agency has reviewed and considered a
variety of information sources including Best Available Science
materials and informational documents in the public record, and
has provided a recommendation to the City Council related to the
proposed amendments, and

WHEREAS, the City Council environment committee held ten
meetings to consider the proposed amendments from the planning
agency and provided recommendations to the City Council of the
whole, and

WHEREAS, City Council meetings were held on June 8, 2006,
June 22, 2006, July 27, 2006, December 14, 2006, January 18,
2007, and March 8, 2007 to discuss and consider the proposed
amendments, and

WHEREAS, City Council has considered the recommendations
of the City planning agency, City Council environment committee
and the public comments received, and

WHEREAS, City Council has provided policy guidance to City
staff related to the proposed amendments, and

WHEREAS, notice of the public hearing before the City
Council was given to the public in accordance with law and a
public hearing was held on the proposed amendments on March 8,
2007, and all persons wishing to be heard were heard, and

WHEREAS, the City Council has reviewed and considered a
variety of information sources including Best Available Science
materials, informational documents in the public record, and
public testimony submitted verbally and in writing to the City
Council, and

WHEREAS, +the City Council finds that the amendments
contained in this ordinance are appropriate and necessary for the
protection of environmentally critical areas; now therefore,
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THE CITY COUNCIL OF THE CITY OF DES MOINES ORDAINS AS FOLLOWS:

Sec. 1. The City Council in support of its decision to
adopt Ordinance No. 1400, adopts by reference the findings of
fact attached hereto and incorporated herein as Exhibit A.

Sec 2. New sections are added to DMMC chapter 18.04 as
follows:

(1) Use of words and phrases. As used in this ordinance,
unless the context or subject matter clearly requires otherwise,
the words or phrases defined in this section shall have the
indicated meanings.

(2) Commercial and recreational shellfish areas.
“Commercial and recreational shellfish areas” means areas that
include all public and private tidelands or bedlands suitable for
shellfish harvest, 1including shellfish protection districts
established pursuant to Chapter 90.72 RCW.

(3) Creation (Establishment), Wetlands. “Creation
(Establishment)” means the manipulation of the ©physical,
chemical, or Dbiological characteristics present to develop a
wetland on an upland or deepwater site where a wetland did not
previously exist. Establishment results in a gain 1in wetland
acres. Activities typically involve excavation of upland soils to
elevations that will produce a wetland hydroperiod, create hydric
soils, and support the growth of hydrophytic plant species.

(4) Developable area. "Developable area" means the "site
area" less the following areas:

(a) Areas within a project site that are required to
be dedicated for public rights-of-way;

(b) Sensitive areas and their buffers to the extent
they are required by the City to remain undeveloped;

(c) Areas required for storm water control
facilities, including but not limited to retention/ detention
ponds/vaults, biofiltration swales and setbacks from such ponds
and swales;

(d) Areas required by the City to be dedicated or
reserved as on-site recreation areas;

(e) Other areas, excluding setbacks, required by the
City to remain undeveloped.

(5) Enhancement, wetlands. “Enhancement”  means the
manipulation of the physical, chemical, or biological
characteristics of a wetland site to heighten, intensify, or
improve specific function(s) or to change the growth stage or
composition of the vegetation present. Enhancement is undertaken
for specified purposes such as water quality improvement,
floodwater retention, or wildlife habitat. Enhancement results in
a change in some wetland functions and can lead to a decline in
other wetland functions, but does not result in a gain in wetland
acres. Activities typically consist of planting vegetation,
controlling non-native or invasive species, modifying site
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elevations or the proportion of open water to influence
hydroperiods, or some combination of these activities.

(6) Erosion hazard areas. “Erosion hazard areas” means
at least those areas identified by the U.S. Department of
Agriculture’s Natural Resources Conservation Service as having a
“moderate to severe,” “severe," or “wery severe” rill and inter-
rill erosion hazard. Erosion hazard areas are also those areas
impacted by shore land and/or stream bank erosion and those areas
within a river’s channel migration zone.

(7) Federally designated endangered and threatened
species. “Federally designated endangered and threatened
species” mean those fish and wildlife species identified by the
U.S. Fish and Wildlife Service and the National Marine Fisheries
Service that are in danger of extinction or threatened to become
endangered. The U.S. Fish and Wildlife Service and the National
Marine Fisheries Service should be consulted for current listing
status.

(8) Geologically hazardous areas. "Geologically hazardous
areas" (GHA) means areas susceptible to erosion, sliding,
earthquake, or other geological events. They pose a threat to the
health and safety of citizens when incompatible development 1is
sited in areas of significant Thazard. Such incompatible
development may not only place 1itself at risk, but also may
increase the hazard to surrounding development and use. Areas
susceptible to one or more of the following types of hazards
shall be designated as a geologically hazardous area.

(a) Erosion hazard;
(b) Landslide hazard;
(c) Seismic hazard; and

(d) Other geological events including tsunamis, mass
wasting, debris flows, rock falls, and differential settlement.

(9) Intensity of land use. The following definitions of
land use intensity serve as the basis for establishing wetland
buffers and development standards as codified in Chapter 18.86
DMMC .

(a) High intensity land use. “High intensity land
use” means land uses which are associated with high levels of
human disturbance or substantial habitat impacts including, but
not limited to, medium- and high-density residential (more than
one home per five acres), multifamily residential, and commercial
and industrial land uses. The majority of land uses in Des Moines
are considered “high intensity land use.”

(b) Moderate intensity land use. “Moderate
intensity land use” means land uses which are associated with
moderate levels of human disturbance or substantial habitat
impacts including, but not limited to, active recreation.

(c) Low intensity land use. “Low intensity land use”
means land uses which are associated with low levels of human
disturbance or low habitat impacts, including, but not limited
to, passive recreation and open space land uses.
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(10) Protection/maintenance (preservation), wetlands.
“Protection/Maintenance (Preservation)” means removing a threat
to, or preventing the decline of, wetland conditions by an action
in or near a wetland. This includes the purchase of land or
easements, repairing water control structures or fences, or
structural protection such as repairing a barrier island. This
term also includes activities commonly associated with the term
preservation. Preservation does not result in a gain of wetland
acres, may result in a gain in functions, and will be used only
in exceptional circumstances.

(11) Restoration, wetlands. “Restoration” means the
manipulation of the physical, chemical, or biological
characteristics of a site with the goal of returning natural or
historic functions to a former or degraded wetland. For the
purpose of tracking net gains in wetland acres, restoration is
divided into:

(a) Re-establishment. Re-establishment means the
manipulation of the physical, chemical, or biological
characteristics of a site with the goal of returning natural or
historic functions to a former wetland. Re-establishment results
in a gain in wetland acres (and functions). Activities could
include removing fill material, plugging ditches, or breaking
drain tiles.

(b) Rehabilitation. Rehabilitation means the
manipulation of the physical, chemical, or biological
characteristics of a site with the goal of repairing natural or
historic functions of a degraded wetland. Rehabilitation results
in a gain in wetland function but does not result in a gain in
wetland acres. Activities could involve breaching a dike to
reconnect wetlands to a floodplain or return tidal influence to a
wetland.

(12) State designated endangered, threatened, and
sensitive species. “State designated endangered, threatened, and
sensitive species” mean those fish and wildlife species native to
the state of Washington identified by the Washington Department
of Fish and Wildlife, that are 1in danger of extinction,
threatened to become endangered, vulnerable, or declining and are
likely to Dbecome endangered or threatened 1in a significant
portion of their range within the state without cooperative
management or removal of threats. State designated endangered,
threatened, and sensitive species are periodically recorded in
WAC 232-12-014 (state endangered species) and WAC 232-12-011
(state threatened and sensitive species). The state Department of
Fish and Wildlife maintains the most current listing and should
be consulted for current listing status. This Subsection shall
not apply to hair seals and sea lions that are threatening to
damage or are damaging commercial fishing gear being utilized in
a lawful manner or when said mammals are damaging or threatening
to damage commercial fish being lawfully taken with commercial
gear.

(13) State priority habitats and areas associated with
state priority species. “State priority habitats and areas
associated with state ©priority species,” mean those areas
considered priorities for conservation and management. Priority
species require protective measures for their perpetuation due to
their population status, sensitivity to habitat alteration,
and/or recreational, commercial, or tribal importance. Priority
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habitats are those habitat types or elements with unique or
significant wvalue to a diverse assemblage of species. A priority
habitat may consist of a unique vegetation type or dominant plant
species, a described successional stage, or a specific structural
element. Priority habitats and species are identified by the
state Department of Fish and Wildlife.

(14) Shorelines of the state. “Shorelines of the state”
mean lakes, rivers, ponds, streams, inland waters, underground
waters, salt waters, and all other surface waters and
watercourses within the jurisdiction of the state of Washington,
as classified in RCW 90.58.

Sec 3. DMMC 18.04.212 and section 6 of Ordinance No. 925
are each amended as follows:

Critical aquifer recharge areas. “Critical
aquifer recharge areas” (CARAs) mean those areas
with a critical recharging effect on aquifers used
for potable water, as defined Dby WAC 365-190-
030(2). CARAs have prevailing geologic conditions
associated with infiltration rates that create a
high potential for contamination of ground water
resources or contribute significantly to the
replenishment of ground water. Aquifer recharge
areas shall be rated as having high, moderate, or
low susceptibility based on soil permeability,
geologic matrix, infiltration, and depth to water
as determined by the criteria established by the
state Department of Ecology.

These areas include the following:

(1) Wellhead Protection Areas. Wellhead
protection areas may be defined by the boundaries
of the ten (10) year time of ground water travel or
boundaries established wusing alternate criteria
approved by the Washington State Department of
Health in those settings where ground water time of
travel 1is not a reasonable delineation criterion,
in accordance with WAC 246-290-135.

(2) Sole Source Aquifers. Sole source
aquifers are areas that have been designated by the
U.S. Environmental Protection Agency pursuant to
the Federal Safe Water Drinking Act.

(3) Susceptible Ground Water Management
Areas. Susceptible ground water management areas
are areas that have been designated as moderately
or highly wvulnerable or susceptible in an adopted
ground water management program developed pursuant
to WAC 173-100.

(4) Special Protection Areas. Special
protection areas are those areas defined by WAC
173-200-090.

(5) Moderately or Highly Vulnerable Aquifer
Recharge Areas. Aquifer recharge areas that are
moderately or highly wvulnerable to degradation or
depletion because of hydrogeologic characteristics
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are those areas delineated by a hydrogeologic study
prepared in accordance with the state Department of
Ecology guidelines.

(6) Moderately or Highly Susceptible Aquifer
Recharge Areas. Aquifer recharge areas moderately
or highly susceptible to degradation or depletion
because of hydrogeologic characteristics are those
areas meeting the criteria established by the state
Department of Ecology.

Sec 4. DMMC 18.04.287 and section 8 of Ordinance No. 925
are each amended as follows:

Fish and wildlife habitat conservation areas.
“Fish and wildlife habitat conservation” means land
management for maintaining species 1in suitable
habitats within their natural geographic
distribution so that 4isolated subpopulations are
not created. Fish and wildlife habitat conservation
areas include:

(1) Areas with which state or federally
designated endangered, threatened, and sensitive
species have a primary association;

(2) State priority habitats and areas
associated with state priority species;

(3) Habitats and species of local importance;

(4) Commercial and recreational shellfish
areas;

(5) Kelp and eelgrass beds identified by the
Washington Department of Natural Resources;

(6) Herring and smelt spawning areas as
outlined in chapter 220-110 WAC and the Puget Sound
Environmental Atlas as presently constituted or as
may be subsequently amended;

(7) Naturally occurring ponds under 20 acres
and their submerged aquatic beds that provide fish
or wildlife habitat;

(8) Waters of the state as defined in Title

222 WAC;

(9) Lakes, ponds, streams, and rivers planted
with game fish by a governmental or tribal entity;
and

(10) State natural area preserves and natural
resource conservation areas as defined,
established, and managed by the Washington
Department of Natural Resources.

(11) Areas of rare plant species and high
quality ecosystems as identified by the Washington
State Department of Natural Resources through the
Natural Heritage Program; and
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853

as

(12) Land wuseful or essential for preserving
connections between habitat blocks and open spaces
as determined by the City Manager or designee.

Sec. 5. DMMC 18.04.363 and section 3(p) of Ordinance No.

amended by section 10 of Ordinance No. 925 are

amended as follows:

Landslide hazard areas. “Landslide hazard
areas” are those areas of the City potentially
subject to landslides based on a combination of
geologic, topographic, and hydrologic factors. They
include areas susceptible because of any
combination of Dbedrock, soil, slope (gradient),
slope aspect, structure, hydrology, or other
factors. Example of these may include, but are not
limited to the following:

(1) Areas of historic failures, such as:

(a) Those areas delineated by the U.S.
Department of Agriculture’s Natural Resources
Conservation Service as having a “severe”
limitation for building site development;

(b) Those areas mapped by the Washington
State Department of Ecology (Coastal Zone Atlas) or
the Washington State Department of Natural
Resources (slope stability mapping) as unstable (U
or class 3), unstable old slides (UOS or class 4),
or unstable recent slides (URS or class 5); or

(c) Areas designated as quaternary
slumps, earthflows, mudflows, lahars, or landslides
on maps published by the U.S. Geological Survey or
Washington State Department of Natural Resources;

(2) Any area with a combination of:

(a) Slopes greater than 15 percent;

(b) Impermeable soils (usually silt and
clay) frequently interbedded with granular
permeable soils (usually sand and gravel); and

(c) Springs or ground water seepage.

(3) Any area which has shown movement during
the Holocene epoch (from 10,000 vyears ago to
present) or which 1s underlain by mass wastage
debris of that age.

(4) Any area potentially unstable as a result
of rapid stream incision, stream bank erosion, or
undercutting by wave action.

(5) Any area designated as Class I1T
landslide hazard area by the “Map Showing Relative
Slope Stability 1in Part of West-Central King
County, Washington, Map I-852-A, U.S., Geological
Survey Miscellaneous Geologic Investigations” as

each
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presently constituted or as may be subsequently
amended.

(6) Slopes that are parallel or subparallel
to planes of weakness (such as bedding planes,
joint systems, and fault planes) 1in subsurface
materials;

(7) Slopes having gradients steeper than
eighty percent (80%) subject to rock fall during
seismic shaking;

(8) Areas located in a canyon or on an active
alluvial fan, presently or potentially subject to
inundation by debris flows or catastrophic

flooding; and

(9) Any area with a slope of forty percent
(40%) or steeper and with a vertical relief of ten
(10) or more feet except areas composed of
consolidated rock. A slope 1is delineated by
establishing its toe and top and is measured by
averaging the inclination over at least ten (10)
feet of vertical relief.

Sec. 6. DMMC 18.04.557 and section 3(x) of Ordinance No.
853 as are each amended as follows:

Seismic hazard areas. “Seismic hazard areas”
means those areas subject to severe risk of
earthquake damage as a result of seismically
induced ground shaking, slope failure, settlement,
soil 1liquefaction, lateral spreading, or surface
faulting. One indicator of potential for future
earthquake damage is a record of earthquake damage
in the past. Ground shaking is the primary cause of
earthquake damage in Washington. The strength of
ground shaking is affected primarily by:

(1) The magnitude of an earthquake;
(2) The distance from the source of an
earthquake;

(3) The type of thickness of geologic
materials at the surface; and

(4) The type of subsurface geologic
structure.

Settlement and soil liquefaction conditions occur
in areas underlain by cohesionless, loose, or soft-
saturated soils of low density usually in
association with a shallow ground water table.
Known seismic hazard areas are mapped in the
“Washington State Department of Natural Resources,
Geologic Map GM-41, Liquefaction Susceptibility for
the Des Moines and Renton 7.5-minute Quadrangles,
Washington,” and “Washington State Department of
Natural Resources, Geologic Map GM-43, Liquefaction
Susceptibility for the Auburn and Poverty Bay 7.5-
minute Quadrangles, Washington.”
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Sec. 7. DMMC 18.04.561.2 and section 3(y) of Ordinance
No. 853 as are each amended as follows:

Slope. “Slope” means an inclined ground
surface, the inclination of which is expressed as a
ratio (percentage) of vertical distance to
horizontal distance by the following formula:

vertical distance
horizontal distance

x 100 = % slope

Another method of measuring the inclination of the
land surface is Dby measuring the angle, expressed
in degrees, of the surface above a horizontal
plane. The following chart shows the equivalents
between these two methods of measurement for
several slopes:

Percent|Angle of
Slope |Inclination

8.7% 5.00

15.0% 8.50

25.0% 14.00

30.0% 16.7¢

40.0% 21.8¢

50.0% 26.6¢°

100.0% 45.0¢

Sec. 8. DMMC 18.04.587 and section 3(aa) of Ordinance

No. 853 are each amended as follows:

Stream. “Stream” means an area where surface
waters flow sufficiently to produce a defined
channel or bed. A defined channel or bed 1is
indicated by hydraulically sorted sediments or the
removal of vegetative 1litter or 1loosely rooted
vegetation by the action of moving water. Stream
channels or beds show clear evidence of the passage
of water and include, but are not limited to,
bedrock channels, gravel beds, sand and silt beds,
and defined channel swales. The channel or bed need
not contain water vyear-round. This definition is
not meant to include irrigation ditches, canals,
storm or surface water runoff devices, or other
entirely artificial watercourses wunless they are
used by salmonids or used to convey streams
naturally occurring prior to construction. Swales,
which are shallow drainage conveyances with
relatively gentle side slopes and generally with
flow depths less than one foot, shall be considered
streams when hydrologic and hydraulic analyses done
pursuant to a development proposal predict
formation of a defined channel after development.
To differentiate Dbetween levels of stream and
marine shoreline protection and the application of
development standards, streams are classified
according to the Washington State Department of
Natural Resources Forest Practices Board water
typing system specified in WAC 222.16.030 as
follows:
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(1) "Type S Water" means all waters
inventoried as "shorelines of the state," including
periodically inundated areas of their associated
wetlands, under chapter 90.58 RCW and the rules
promulgated pursuant to chapter 90.58 RCW;

(2) "Type F Water" means segments of natural
waters other than Type S Waters, which contain fish
or fish habitat, including waters diverted for use
by a federal, state or tribal fish hatchery from
the ©point of diversion for one-thousand-five-
hundred feet or the entire tributary if the
tributary 1is highly significant for protection of
downstream water quality;

(3) "Type Np Water" means all segments of
natural waters that are not type S or F waters.
These are perennial nonfish habitat streams that
are physically connected to type S or F waters by
an above-ground channel system, stream or wetland.
Perennial streams are waters that do not go dry any
time of a year of normal rainfall. However, for the
purpose of water typing, Type Np Waters include the
intermittent dry portions of the perennial channel
below the uppermost point of perennial flow.

(4) "Type Ns Water" means all segments of
natural waters that are not Type S, F, or Np
Waters. These are seasonal, nonfish habitat streams
in which surface flow is not present for at least
some portion of a year of normal rainfall and are
not located downstream from any stream reach that
is a Type Np Water. Ns Waters must be physically
connected by an above-ground channel system to Type
S, F, or Np Waters.

Sec. 9. DMMC 18.04.663 and section 3(ee) of Ordinance
853 as amended by section 14 of Ordinance No. 925 as amended by
section 11 of Ordinance No. 1378 are each amended as follows:

Wetland. “Wetland” is an area inundated or
saturated by ground or surface water at a frequency
and duration sufficient to support, and that under
normal circumstances does support, a prevalence of
vegetation typically adapted for life in saturated
soil conditions. Wetlands generally include swamps,
marshes, bogs, and similar areas (Army Corps of
Engineers Regulation 33 CFR 323.2(c)). Wetlands and
the boundaries of wetlands are those identified
using the methodologies outlined in the “Washington
State Wetlands Identification and Delineation
Manual (Ecology Publication #96-94, March 1997).”
Wetlands include ponds, but do not include those
artificial wetlands intentionally <created from
nonwetland sites, including but not limited to,
irrigation and drainage ditches, grass-1lined
swales, canals, detention/retention facilities,
farm ponds, and landscape amenities or those
wetlands created after July 1, 1990, that were
unintentionally created as a result of the
construction of a road, Street, or highway.
However, wetlands shall include those artificial
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wetlands intentionally c¢reated from non-wetland
areas created to mitigate conversion of wetlands
pursuant to chapter 18.86 DMMC.

To differentiate Dbetween levels of wetland
protection and the application of development
standards, wetlands shall be rated according to the
“Washington State Wetland Rating System for Western
Washington,” (Ecology Publication #04-06-025,
August 2004) or as revised Dby Department of
Ecology. Wetland rating categories shall be applied
as the wetland exists at the time of the adoption
of this chapter or as it exists at the time of an

associated permit application. Wetland rating
categories shall not change due to illegal
modifications.

(1) Category I. Category I wetlands represent
a unique or rare wetland type, are more sensitive
to disturbance than most wetlands, are relatively
undisturbed and contain some ecological attributes
that are impossible to replace within a human
lifetime, or provide a very high level ©of
functions. Category I wetlands are:

(a) Mature forested wetlands larger than
1l acre; or

(b) Wetlands that perform many functions
well.

(2) Category II. Category II wetlands are
difficult, though not impossible, to replace, and
provide high levels of some functions. These
wetlands occur more commonly than Category I
wetlands, but they still need a relatively high
level of protection. Category II wetlands are:

(a) Wetland identified by the Washington
State Department of Natural Resources as containing
“sensitive” plant species;

(b) Wetlands with a moderately high
level of functions.

(3) Category III. Generally, wetlands in this
category may have been disturbed in some way and
are often less diverse or more isolated from other
natural resources in the landscape than Category II
wetlands. Category III wetlands are wetlands with a
moderate level of functions.

(4) Category IV. Category IV wetlands have
the lowest levels of functions and are often
heavily disturbed. These are wetlands that should
be replaceable, and in some cases may be improved.
However, experience has shown that replacement
cannot be guaranteed 1in any specific case. These
wetlands may provide some important functions, and
should be protected to some degree.
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Sec. 10. Re-enactment of chapter 18.86 of Title 18,
entitled Environmentally Critical Areas. The City Council hereby
reenacts chapter 18.86 to the Des Moines Municipal Code, entitled
Environmentally Critical Areas, as modified herein.

Sec. 11. Adoption by reference. The codes, standards,
rules, and regulations adopted by this chapter are adopted by
reference thereto as though fully set forth in this Title. Not
less than one copy of each such codes, standards, rules, and
regulations, in the form in which it was adopted, and suitably
marked to indicate amendments, additions, deletions and
exceptions as provided in this chapter, shall be filed with the
Planning, Building and Public Works Department and be available
for use and examination by the public.

Chapter 18.86 — Environmentally Critical Areas.

Sec. 12. City Council findings. The City Council finds
that:

(1) Development in wetlands results in:

(a) Increased soil erosion and sedimentation of
downstream water bodies;

(b) Degraded water quality from increased
sedimentation;

(c) Degraded water quality from loss of pollutant
removal ©process of wetlands - sediment trapping, nutrient
removal, and chemical detoxification;

(d) Elimination of wildlife and fisheries habitat.
Wetland ecosystems support a diverse, unique, and rich group of
flora and fauna. Habitat 1is especially productive at the
interface between water and land ecosystems. Several wildlife
species specifically require wetland habitats for Dbreeding,
nesting, rearing of young, and feeding;

(e) Loss of ground water discharge and recharge
areas;

(f) Loss of storm water retention and detention
capacity resulting in increased flooding, degraded water quality,
and changes in the streamflow regimen of watersheds;

(g) Loss of slow-release detention resulting in loss
of recharge to base flow of stream systems during low flow
periods and increased peak flows and flooding during storm
events; and

(h) Loss of fishery resources from water quality
degradation, 1increased peak flow rates, decreased summer low
flows, and changes in the streamflow regimen.

(2) Development in stream corridors results in:

(a) Siltation of streams, which destroys spawning
beds, kills fish eggs and alevins, irritates fish gills, reduces
aquatic insect populations, fills stream channels, and causes
flooding;
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(b) Loss of stream corridor vegetation, which raises
stream temperatures, destabilizes stream banks, causes erosion,
removes nutrients Dby removing source of fallen leaves and
streamside insects, increases sedimentation, and reduces
recruitment of large wood debris necessary for stream structure;

(c) Elimination of wildlife and fish habitat. The
Stream corridor 1is especially sensitive and 1is recognized as
being among the most ©productive terrestrial and aquatic
ecosystems. It usually provides all four of the basic habitat
components - water, food, cover, and space. The stream corridor
is wusually richer 1in habitat diversity and, consequently,
wildlife diversity and numbers of individuals are higher than in
adjoining upland plant communities. Certain fish and wildlife
species are totally dependent on the stream corridor and as
uplands are developed, stream corridors become a place of refuge
for many wildlife species;

(d) Increased peak flow rates and decreased summer
low flow rates of streams, resulting in negative impacts to the
physical and chemical requirements critical for sustained fish
populations;

(e) Stream channelization, which 1increases current
velocity and bank erosion, removes critical fish rearing and
spawning habitat, and reduces habitat diversity and simplifies
the biotic community;

(f) Piping of streamflow and crossing of streams by
culverts, which increases potential for downstream flooding,
reduces migratory fishery range and, therefore, fish populations,
removes habitat, and eliminates the biotic community; and

(g) Construction near or within streams, which
adversely impacts fish and wildlife by destroying habitat and
degrading water quality and increases potential for flooding,
property damage, and risk to public health, safety, and welfare.

(3) Development on hillsides results in:

(a) The loss of slope and soil stability as well as
increased erosion. The removal of vegetation from hillsides
deprives the soil of the stabilizing function of roots, and the
moderating effects on wind and water erosion of leaves and
branches. Loss of soil stability increases erosion and thus
lowers downstream water quality as a result of siltation.
Downstream wetlands can be injured in this way. Strong rains on
unstable slopes can produce mass movements, such as landslides,
slumps, and flaws, particularly in steeply sloping areas;

(b) Increased runoff. Development may alter the
natural drainage pattern of a hillside, producing increased
runoff and erosion. Removal of vegetative cover decreases

percolation of precipitation into the soil, thereby reducing the
amount of ground water recharge and adding water to runoff that
would ordinarily be transpired by trees, shrubs, and ground
covers. Construction of impervious surfaces, such as roads,
parking lots, and buildings, decreases the amount of ground water
percolation and thus increases the amount of runoff. Increased
runoff, 1in addition to ©producing intensified erosion, also
creates downstream flood hazards;
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(c) Destruction of the community’s aesthetic
resources. The hillsides of Des Moines mark the boundaries of
several neighborhoods, 1lend natural character and distinctive
features to the City, and provide open space and viewing points
of remarkable wvistas. They are also often associated with stream
corridors and wetlands of the City. Degradation of hillsides
resulting from erosion, mass movement, loss of vegetation, and
damage to downstream areas deprives Des Moines of its attractive
and distinctive setting, and decreases real estate values; and

(d) Major public expenditures to repair facility
damages and protect against future damages due to instability
created or exacerbated by development.

Sec. 13. Purpose. Geologically hazardous areas,
hillsides, wetlands, areas of special flood hazard, fish and
wildlife habitat conservation areas, aquifer recharge areas and
streams, and the buffers of these areas as defined in chapter
18.04 DMMC, together constitute critical areas that are of
special concern to the City. The purposes of this chapter are to
protect the public health, safety, and welfare by preventing the
adverse environmental impacts of development listed in section 12
of this ordinance, and by:

(1) Preserving, protecting, and restoring the functions
and values of critical areas by regulating development within
them and their buffers;

(2) Protecting the public from damage due to flooding,
landslides, subsidence, and erosion;

(3) Preventing adverse impacts to ground and surface
water quality, wetlands, tidelands, streams, stream corridors,
and fish and wildlife habitat;

(4) Protecting the public against loss from:

(a) Unnecessary maintenance and replacement of
public facilities;

(b) Publicly funded mitigation of avoidable impacts;

(c) Cost for public emergency rescue and relief
operations; and

(d) Potential litigation from improper construction
practices authorized for critical areas;

(5) Alerting appraisers, assessors, owners, and potential
buyers or lessees to the development limitations of critical
areas;

(6) Providing City officials with information to approve,
condition, or deny public or private development proposals;

(7) Providing predictability and consistency to City
environmental review procedures;

(8) Protecting sensitive, unique, fragile, and valuable
features of the City’s environment;
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(9) Adopting a goal of no overall net loss of wetland and
stream functions and values; and the long-term goal to increase
the quantity and quality of Washington’s wetlands and streams;
and

(10) Implementing the policies of the State Environmental
Policy Act (chapter 43.21C RCW), Puget Sound Water Quality
Management Plan, Washington State Executive Order 90-04, chapter
16.04 DMMC, the Des Moines Comprehensive Plan, Shoreline Master
Program, and all other present and future City functional and
community plans and programs as presently constituted or as may
be subsequently amended;

(11) Provide for mitigation of ©potential impacts to
critical areas using the following descending order of
preference:

(a) Avoid the impact altogether by not taking a
certain action or parts of an action;

(b) Minimize impact by limiting the degree or
magnitude of the action and its implementation by wusing
appropriate technology, or by taking affirmative steps to avoid
or reduce impact;

(c) Rectify the impact by repairing, rehabilitating,
or restoring the affected sensitive areas;

(d) Reduce or eliminate the impact over time by
prevention and maintenance operations during the 1life of the
actions;

(e) Compensate for the impact by replacing,
enhancing, or providing substitute sensitive areas and
environments; and

(f) Monitor the impact and take appropriate
corrective measures.

(12) Sources for attaining maps to determine where
critical fish and wildlife habitats occur and the species that
are present include:

e Washington Department of Fish and Wildlife Priority
Habitat and Species maps;

e Washington State Department of Natural Resources official
water type reference maps, as amended;

e Washington State Department of Natural Resources Puget
Sound Intertidal Habitat Inventory maps;

e Washington State Department of Natural Resources Shorezone
Inventory maps;

¢ Anadromous and resident salmonid distribution maps
contained in the Habitat Limiting Factors reports
published by the Washington Conservation Commission;

e Washington State Department of Health Annual Inventory of
Shellfish Harvest Areas;

e Washington State Department of Natural Resources State
Natural Area Preserves and Natural Resource Conservation
Area maps;

e Washington State Department of Natural Resources Natural
Heritage Program mapping data;



Ordinance No. 1400
Page 18 of 57

e Any local City of Des Moines or King County maps
available.

Sec. 14. Applicability.

(1) All development proposals in critical areas, whether
public or private, except City activities related to routine
maintenance of public ways, shall comply with the requirements
and purposes of this chapter. The City Manager or designee 1is
authorized to adopt written procedures for the purpose of
carrying out the provisions of this chapter. Responsibility for
enforcement of the provisions of this chapter shall rest with the
City Manager or designee.

(2) For the purposes of this chapter, development
proposals include proposals that require any of the following:
right-of-way permit; building permit; land clearing, grading, or
filling permit; shoreline substantial development permit;
shoreline wvariance; shoreline conditional use permit; shoreline
environmental redesignation; conditional use permit; unclassified
use permit; variance; zone reclassification; planned unit
development; subdivision; short subdivision; any other land use
approvals required by this code or the RCW.

(3) Prior to construction activity that would occur in,
be adjacent to, or would likely affect critical areas, a review
outlined by chapter 18.86 DMMC shall occur prior to the issuance
of the necessary permit.

Sec. 15. Special studies required. When an applicant
submits an application for any development proposal the
application shall indicate whether any critical area is located
on the site. The City Manager or designee shall visit the subject
property and review the information submitted by the applicant
along with any other available information. If the City Manager
or designee determines that sufficient environmental information
to evaluate a proposal 1is not available, the City Manager or
designee shall notify the applicant that special environmental
studies are required. Special environmental studies shall include
a comprehensive site inventory and analysis, a discussion of
potential impacts from the proposed development, and specific
measures designed to mitigate any potential adverse environmental
impacts of the applicant’s proposal, on and off site. The City
Manager or designee shall develop and maintain a detailed list of
required study contents. All special studies shall be funded by
the applicant and conducted under the direct supervision of the
Planning, Building and Public Works Department.

Sec. 16. Maps and inventories.

(1) The general distribution of critical areas in the
City and its planning area 1is displayed by a series of maps
within the conservation element of the Des Moines Comprehensive
Plan. These maps shall be used to alert the public and City
officials of the potential presence of critical areas on site or
off site of a development proposal.

(2) Information provided by the maps of critical areas
shall be used for general informational and illustrative purposes
only. In cases of mapping error and recognizing that critical
areas are dynamic environmental processes, the actual presence
and location of <critical areas, as determined by qualified
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professional and technical scientists, shall govern the treatment
of a proposed development site.

Sec. 17. Best management practices required. All allowed
activities under this chapter shall be conducted using the best
management practices, adopted pursuant to the King County Surface
Water Design Manual, that result in the least amount of impact to
the critical areas. Best management practices shall be used for
tree and vegetation protection, construction management, erosion
and sedimentation control, water quality protection, and
regulation of chemical applications. The City shall observe the
use of best management practices to ensure that the activity does
not result in degradation to the critical area. Any incidental
damage to, or alteration of, a critical area shall be restored,
rehabilitated, or replaced at the responsible party’s expense.

Sec. 18. Development restrictions.

(1) TUndevelopable Environmentally Critical Areas. The
following environmentally critical areas shall remain undeveloped
except as otherwise provided in section 38 of this ordinance.

(a) Wetlands and Their Buffers. The edge of the
wetland and the outside edge of its buffer shall be determined
and field marked by a professional wetland biologist or similarly
qualified professional;

(b) Streams and Their Buffers. The top of the upper
bank of the streams and the outside edge of its buffer shall be
determined and field marked by a ©professional Dbiologist,
ecologist, or similarly qualified professional; and

(c) Ravine Sidewalls and Bluffs and Their Buffers.
The top, toe, and edges of ravine sidewalls and bluffs, and the
outside edge of their buffers, shall be determined and field
marked by a qualified geotechnical engineer or similarly
qualified professional.

(2) Developable Critical Areas. Critical aquifer recharge
areas, areas of special flood hazard, fish and wildlife habitat
conservation areas, and hillsides other than ravine sidewalls and
bluffs are developable pursuant to the provisions of this
chapter. The applicant shall clearly and convincingly demonstrate
to the satisfaction of the City Manager or designee that the
proposal 1incorporates measures protecting the public health,
safety, and welfare.

Sec. 19. Development standards-—Compliance—Requirements.
If a proposed project is within, adjacent to, or is likely to
impact a critical area, all activities on the site shall be in
compliance with the requirements and restrictions set forth in
sections 20 through 36 of this ordinance.

Sec. 20. Wetlands--Development standards. If a wetland
is located on or contiguous to the site of a development
proposal, all activities on the site shall be in compliance with
the following requirements and restrictions:

(1) General Performance Requirements:

(a) Activities may only be permitted in a wetland or
wetland buffer 1if the applicant can show that the proposed
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activity will not degrade the functions and functional
performance of the wetland.

(b) Activities and wuses shall be prohibited in
wetlands and wetland buffers, except as provided for in this
Chapter.

(c) Category I Wetlands. Activities and uses shall
be prohibited from Category I, except as provided for in the
public agency and utility exception, reasonable use exception,
and variance sections of this Chapter.

(d) Category II and III Wetlands. With respect to
activities ©proposed in Category II and 1III wetlands, the
following standards shall apply:

(i) Where wetland fill is proposed, activities
and uses shall be prohibited unless the applicant can demonstrate
that:

(A) The basic project purpose cannot
reasonably be accomplished on another site or sites in the
general region while still successfully avoiding or resulting in
less adverse impact on a wetland; and

(B) All on-site alternative designs that
would avoid or result in less adverse impact on a wetland or its
buffer, such as a reduction in the size, scope, configuration or
density of the project, are not feasible. Compensation for the
loss of acreage and functions of wetland and buffers shall be
provided under the terms established under section 23 of this
ordinance.

(e) Category IV Wetlands. Activities and uses that
result in unavoidable and necessary impacts may be permitted in
Category IV wetlands and associated buffers in accordance with an
approved special environmental study and mitigation plan, and
only if the proposed activity is the only reasonable alternative
that will accomplish the applicant's objectives. Compensation for
the acreage and loss functions will be provided under the terms
established under section 23 of this ordinance.

(2) Wetland Buffers. The following standard buffers shall
be established from the wetland edge as delineated and marked in
the field:
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Category 1 Wetlands

High Habitat function (Habitat score 29-36) 300
Moderate Habitat function (Habitat score 20-28) 150

High Water Quality fungtign and ng Habitat function or none 100

of the above characteristics (Habitat score < 20)

Category 11 Wetlands

High Habitat function (Habitat score 29-36 points) 300
Moderate Habitat function (Habitat score 20-28) 150

High Water Quality fungtign and ng Habitat function or none 100

of the above characteristics (Habitat score < 20)

Category 111 Wetlands

Moderate Habitat function (Habitat score 20-28) 150

Low Habitat or not meeting above criteria (Habitat score <20) 80
Category 1V WetlandsWidth of Buffer (feet)

Low functions 50

Note: Removed information and buffers associated with the following wetlands that are
not relevant to Des Moines: Category I -- Natural Heritage, bogs, estuarine, and
wetlands in coastal lagoons and Category II - Estuarine and Interdunal.

(a) Where a legally established and constructed
street transects a wetland buffer, the City Manager or designee
may approve a modification of the standard buffer width to the
edge of the right of way if the isolated part of the buffer does
not provide additional protection of the wetland and provides
insignificant Dbiological, geological or hydrological buffer
functions relating to the wetland. If the resulting buffer
distance is less than 50 percent of the standard buffer for the
applicable wetland category, no further reduction shall be
allowed through wetland buffer reduction or averaging.

(b) Where a buffer has been previously established
through City or county development review, and 1s permanently
recorded on title or placed within a separate tract, the buffer
shall be as previously established.

(3) Building Setback Lines. A building setback line of 10
feet 1s required from the edge of any wetland buffer. Minor
structural intrusions into the area of the building setback line
may be allowed if the City Manager or designee determines that
such intrusions will not negatively impact the critical area.

(4) Increased Wetland Buffers. The City Manager or
designee may require either additional native vegetation to
achieve purposes of this chapter or increased buffer sizes when
environmental information indicates the necessity for greater
buffers to protect critical area functions, values, or hazards
based on site-specific conditions. This determination shall be
supported by appropriate documentation showing that additional
buffer width is reasonably related to protection of critical area
functions and values, or protection of public health, safety and
welfare. Such determination shall be attached as permit
conditions. The determination shall demonstrate that at least
one of the following criteria are met:

(a) There is habitat for species listed as
threatened or endangered by State or federal agencies present
within the sensitive area and/or 1its buffer, and additional
buffer is necessary to maintain a viable functional habitat; or

(b) There are conditions or features adjacent to the
buffer, such as steep slopes or erosion hazard areas, which over
time may pose an additional threat to the viability of the buffer
or buffers, 1if any, associated with the conditions or feature
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posing the threat in addition to, or to a maximum, beyond the
buffer required for the subject critical area.

(c) In cases where additional Dbuffers are not
feasible, the City Manager or designee may require the applicant
to undertake alternative on-site or off-site mitigation measures,
including but not limited to a financial contribution to projects
or programs which seek to improve environmental quality within
the same watershed.

(5) Wetland Buffer Averaging. The City Manager or
designee may allow modification of the standard wetland buffer
width in accordance with an approved special environmental study
and the best available science on a case-by-case basis by
averaging buffer widths. Averaging of buffer widths may only be
allowed where a qualified ©professional wetland scientist
demonstrates that:

(a) It will not reduce wetland functions or
functional performance;

(b) The wetland contains variations 1in sensitivity
due to existing physical characteristics or the character of the
buffer wvaries 1in slope, soils, or vegetation, and the wetland
would benefit from a wider buffer in places and would not be
adversely impacted by a narrower buffer in other places;

(c) The total area contained within the buffer after
averaging is no less than that which would be contained within
the standard buffer; and

(d) The buffer width is not reduced to less than 75
percent (75%) of the standard width.

(6) Wetland Buffer Reduction. The City Manager or
designee may allow reduction of the required wetland buffer
widths when accompanied by a special study that identifies
appropriate mitigation strategies. Reduction of wetland buffer
widths may be allowed where a qualified professional wetland
scientist demonstrates that:

(a) The reduction in buffer width based on reducing
the intensity of impacts from proposed land uses. Buffer widths
required for proposed land uses with high-intensity impacts to
wetlands may be reduced to those recommended for moderate-
intensity impacts under the following conditions:

i. For wetlands that score moderate or high
for habitat (20 points or more for the habitat functions), the
width of the buffer can be reduced if both of the following
criteria are met:

(A) A relatively wundisturbed, vegetated
corridor at least 100-feet wide is protected between the wetland
and any other Priority Habitats as defined by the Washington
State Department of Fish and Wildlife. The corridor must be
protected for the entire distance between the wetland and the
Priority Habitat by some type of legal protection such as a
conservation easement.

(B) Measures to minimize the impacts of
different land uses on wetlands, such as the examples summarized
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in Table 8C-8 from “Wetlands in Washington State: Volume 2-
Protecting and Managing Wetlands” (Ecology, 2005), are applied.

ii. For wetlands that score less than 20 points
for habitat, the buffer width can be reduced to that required for
moderate land-use impacts by applying measures to minimize the
impacts of the proposed land uses. Measures include but are not
limited to the following: direct 1light and noise away from
wetlands, route untreated runoff away from wetlands, apply an
integrated pest management program, use privacy fencing or
vegetative Dbuffer to delineate the wetland buffer edge and
discourage disturbance, and use best management practices to
control dust (see examples in Table 8C-8).

(b) Reductions in buffer widths where existing roads
or structures lie within the buffer. Where a legally established,
non-conforming use of the buffer exists (e.g., a road or

structure that lies within the width of buffer recommended for
that wetland), proposed actions in the buffer may be permitted as
long as they do not increase the degree of nonconformity, or if
no reasonable alternative exists. This means no increase in the
impacts to the wetland from activities in the buffer.

Sec. 21. Wetlands — Reasonable Use Exceptions.
(1) Adjustments to Dimensional Requirements.

(a) Yard Reductions for Building One Single-Family
Dwelling. The City Manager or designee may allow modification to
the required front, rear, or side yard on the opposite of the
wetland. The reductions must meet the following standards:

(i) The wetland, wetland buffer and required
yvard area opposite the wetland equals more than 50% of the
property dimension of the development site.

(ii) A required side vyard 1is reduced to five
feet.

(1id) A required front or rear vyard us
reduced to ten feet.

(2) Single-Family Dwelling. Development of one single-
family dwelling within the buffer of a wetland on a development
site shall be approved by the City Manager or designee 1if the
applicant demonstrates that:

(a) The extent of development within the buffer is
limited to that which is necessary to create a developable area
which is no larger than 4,000 square feet;

(b) The proposal utilizes to the maximum extent
possible and best available construction, design, and development
techniques which result in the 1least adverse impact on the
critical area;

(c) The proposal incorporates the development
standards of sections 20 through 23 of this ordinance and the
surface water design manual to the maximum extent possible; and

(d) The proposal is consistent with the purpose and
intent of this chapter.
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Sec. 22. Wetlands — Limited exemptions.

The City Manager or designee may allow exemptions from the
provisions of this chapter based on the following criteria:

(1) Wetlands larger than 4,000 sf will be evaluated using
standard procedures for wetland review.

(2) Wetlands Dbetween 1,000 and 4,000 sf shall Dbe
evaluated using the Washington State Wetland Rating System for
Western Washington (Hruby, 2004, or as revised) to establish
category and evaluate functions. The following criteria and
local knowledge of natural resources shall be used to determine
whether to exempt wetlands between 1,000 and 4,000 sf from the
requirement to avoid impacts.

(a) The requirement to avoid impacts may be
dropped for Category III and IV wetlands between 1,000 and 4,000
sf that meet all of the following criteria:

(1) Wetland is not associated with a
riparian corridor; and

(ii) Wetland 1is not part of a wetland
mosaic; and

(iii) Wetland does not score 20 points or
more for habitat in the Wetland Rating System; and

(iv) Wetland does not contain habitat
identified as essential for local populations of priority species
identified by Washington Department of Fish and Wildlife.

(b) Impacts allowed under this provision to
these wetlands will be fully mitigated as set forth in section 23
of this ordinance.

(c) All Category I and II Wetlands between
1,000 and 4,000 sf should be evaluated with full mitigation
sequencing and buffer establishment. Any approved impacts should
be adequately compensated by mitigation as set forth in section
23 of this ordinance.

(3) Wetlands less than 1,000 sf shall be exempt from
regulation where the applicant has shown that they:

(a) Are not associated with a riparian
corridor;

(b) Are not part of a wetland mosaic; and

(c) Do not contain habitat identified as
essential for local populations of priority species identified by
the Washington Department of Fish and Wildlife.

Sec. 23. Wetlands -- Mitigation requirements.

(1) Compensatory mitigation for alterations to wetlands
shall achieve equivalent or greater biologic functions.
Compensatory mitigation plans shall be consistent with the
Guidance on Wetland Mitigation in Washington State - Part 2:
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Guidelines for Developing Wetland Mitigation Plans and Proposals,
April 2004 (Washington State Department of Ecology, U.S. Army
Corps of Engineers Seattle District, and U.S. Environmental
Protection Agency Region 10; Ecology Publication #04-06-013b), or
as revised.

(2) Mitigation shall be required in the following order of
preference:

(a) Avoiding the impact altogether by not taking a
certain action or parts of an action.

(b) Minimizing impacts by limiting the degree or
magnitude of the action and its implementation, by using
appropriate technology, or by taking affirmative steps such as
project redesign, relocation, or timing, to avoid or reduce
impacts.

(c) Rectifying the impact by repairing,
rehabilitating, or restoring the affected environment.

(d) Reducing or eliminating the impact over time by
preservation and maintenance operations.

(e) Compensating for the impact by replacing,
enhancing, or providing substitute resources or environments.

(f) Monitoring the required compensation and taking
remedial or corrective measures when necessary.

(3) Compensating for lost or affected functions.
Compensatory mitigation shall address the functions affected by
the proposed project, with an intention to achieve functional
equivalency or improvement of functions. The goal shall be for
the compensatory mitigation to provide similar wetland functions
as those lost, except when either:

(a) The lost wetland provides minimal functions as
determined by a site specific function assessment, and the
prop