
AMENDED AGENDA 

DES MOINES CITY COUNCIL 
REGULAR MEETING 

City Council Chambers 
21630 11th Avenue S, Des Moines, Washington 

July 11, 2019 – 7:00 p.m. 

CALL TO ORDER 

PLEDGE OF ALLEGIANCE 

ROLL CALL 

CORRESPONDENCE 

COMMENTS FROM THE PUBLIC – 20 minutes 
Please Note: Public comment will be limited to 20 minutes.  If time allows, we will resume public 
comment at the end of our meeting after all official business has been conducted. 

BOARD & COMMITTEE REPORTS/COUNCILMEMBER COMMENTS – 30 minutes 

PRESIDING OFFICER’S REPORT 
Item 1: PORT OF SEATTLE SOUTH KING COUNTY FUND 

PRESENTATION 

ADMINISTRATION REPORT 
Item 1: MARINA BULKHEAD UPDATE 

Item 2: SENIOR SERVICES PRESENTATION 

CONSENT CALENDAR 
Item 1: APPROVAL OF VOUCHERS 

Motion is to approve for payment vouchers and payroll transfers 
through July 3, 2019 included in the attached list and further 
described as follows: 
Total A/P Checks/Vouchers #157947-158089 $1,352,548.49 
Void Checks from Previous Check Runs $    (367.92) 
Electronic Wire Transfers #    1267-1273 $   220,978.69 
Payroll Checks #    19205-19222 $   6,704.05 
Payroll Direct Deposit #270001-270185 $   373,445.70 
Total Checks and Wires for A/P and Payroll:  $1,953,309.01 
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Item 2:  24TH AVENUE SOUTH & SOUTH 208TH STREET  
    INTERSECTION IMPROVEMENTS: CONSULTANT ON-CALL  
    AGREEMENT TASK ASSIGNMENT FOR ENGINEERING  
    SERVICES  

 Motion is approve the 2018-2019 On-Call General Civil 
Engineering Services Task Order #2018-10 with KPG Inc. to 
provide engineering services for the 24th Avenue South & South 
208th Street Intersection Improvements Project in the amount of 
$59,913.00, and further authorize the City Manager to sign said 
Contract substantially in the form as submitted.   

 
 Item 3:  PACIFIC HEIGHTS PUD FINAL PLAT 
   Motion is to adopt Draft Resolution No. 19-077 approving the final  

   plat entitled “Pacific Heights,” City File No. LUA2012-0001. 
 
 Item 4:  COMPENSATION FOR NON-REPRESENTED EMPLOYEES  
 Motion is to adopt Draft Resolution No. 19-072 regarding 

compensation for non-represented employees from January 1, 
2019, through December 31, 2019, providing wage increases 
which are equitable in comparison to the Des Moines Police Guild 
Collective Bargaining Agreement.  

 
PUBLIC HEARING/CONTINUED PUBLIC HEARING 
  Item 1: THIRD READING AND CONTINUED PUBLIC HEARING TO 

CONSIDER DRAFT ORDINANCE NO. 19-048 RELATING TO 
ZONING, AMENDING THE USE TABLE IN DMMC 18.52.010B, 
ADDING AND REVISING DEFINITIONS IN DMMC 18.01.050 

   Staff Presentation:  Chief Strategic Officer Susan Cezar 
 
OLD BUSINESS 
  Item 1:  SECOND READING OF DRAFT ORDINANCE NO. 19-010  
     RELATED TO THE CITY OF DES MOINES SHORELINE  
     MASTER PROGRAM PERIODIC REVIEW AND AMENDMENT 
    Staff Presentation:  Land Use Planner II Jason Woycke 
 
NEW BUSINESS 
  Item 1:  EQUIPMENT PURCHASE 
    Staff Presentation:  Public Works Director Brandon Carver 
 
  Item 2:  MARY GAY, SONJU AND VAN GASKEN PARK ENHANCEMENTS:  
     REMOVAL OF NON-PARK RELATED STRUCTURES 
    Staff Presentation:  Public Works Director Brandon Carver 
 
  Item 3:  DRAFT ORDINANCE NO. 19-024: DES MOINES MEMORIAL  
     DRIVE SOUTH AND SOUTH 200TH INTERSECTION  
     IMPROVEMENT PROJECT AUTHORIZATION FOR  
     CONDEMNATION 
    Staff Presentation:  City Attorney Tim George 
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  Item 4:  DRAFT ORDINANCE 18-107 SMALL CELL FACILITIES  
     FRANCHISE AGREEMENT WITH EXTENET SYSTEMS, INC.,  
     FIRST READING 
    Staff Presentation:  City Attorney Tim George 
 
EXECUTIVE SESSION 

PROPERTY ACQUISITION UNDER RCW 42.30.110(1)(b) and 
POTENTIAL LITIGATION RCW 42.30.110(1)(i) - 30 Minutes 

    
NEXT MEETING DATE 
    August 8, 2019 City Council Budget Retreat 
 
ADJOURNMENT 
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CITY OF DES MOINES 
Voucher Certification Approval 

July 11, 2019 
Auditing Officer Certification 

Vouchers and Payroll transfers audited and certified by the auditing officer as required by 
RCW 42.24.080, and those expense reimbursement claims certified as required by 
RCW 42.24.090, have been recorded on a listing, which has been made available to the 
City Council. 

As of July 11 , 2019 the Des Moines City Council, by unanimous vote, does approve 
for payment those vouchers through July 3, 2019 and payroll transfers through 
July 5, 2019 included in the attached list and further described as follows: 

The vouchers below have been reviewed and certified by individual departments and the 
City of Des Moines Auditing Offifer: 

# From #To Amounts 
Claims Vouchers: 

Total A/P ChecksNouchers 157947 - 158089 1,352,548.49 
Void Checks from Previous Check Runs (367.92) 
Electronic Wire Transfers 1267 1273 220,978.69 
Total claims paid 1,573, 159.26 

Payroll Vouchers 
Payroll Checks 19205 19222 6,704.05 
Direct Deposit 270001 270185 373,445.70 
Total Paychecks/Direct Deposits paid 380,149.75 
Total checks and wires for A/P & Payroll 1,953,309.01 
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AGENDA ITEM 

BUSINESS OF THE CITY COUNCIL 
City of Des Moines, WA 

SUBJECT: 24th Ave South & South 208th Street 
Intersection Improvements: Consultant On-Call 
Agreement Task Assignment for Engineering 
Services 

ATTACHMENTS: 
1. 2018-2019 On-Call General Civil 

Engineering Services, KPG Inc., Task 
Order #2018-10 

2. Draft CIP Project Budget Worksheet 

Purpose and Recommendation 

FOR AGENDA OF: July 11, 2019 

DEPT. OF ORIGIN: Public Works 

DATE SUBMITTED: July 2, 2019 

CLEARANCES: 
[ ] Community Development NI A 
[ ] Marina NI A 
[ ] Parks, Recreation & Senior Services NI A 
[X] Public Works ~ 

CHIEF OPERATIONS OFFICER: :J=:::ts~ 

[X] Legal<::r& 
[X] Finance 
[ ] Courts NI A 
[ ] Police NIA 

APPROVED BY CITY MANAGER 
FOR SUBMITTAL: ~ 

The purpose of this agenda item is for City Council to approve a 2018-2019 On-Call General Civil 
Engineering Services Task Order (Attachment 1) with KPG Inc. to provide engineering services for the 
24th Ave South & South 208th Street Intersection Improvements Project. 

Suggested Motion 

Motion 1: "I move to approve the 2018-2019 On-Call General Civil Engineering Services Task Order 
#2018-10 with KPG Inc. to provide engineering services for the 24th Ave South & South 208th Street 
Intersection Improvements Project in the amount of $59,913.00, and further authorize the City Manager 
to sign said Contract substantially in the form as submitted." 



8

8

Background 
24th Ave South, between South 216th Street and S 208th Street has recently been improved as part of the 
Transportation Gateway Project to serve growing capacity and development as defined in the City's 
Comprehensive Transportation Plan. Additionally, the City of SeaTac has completed their Connecting 
24th/28th Avenue S Project, extending 24th Ave South to South 188th Street adjacent to SeaTac Airport. 
This new roadway corridor delivers a five-lane arterial roadway which includes sidewalks and bike 
lanes, ultimately connecting the Des Moines Creek Business Park, Federal Aviation Administration 
regional headquarters, Prologis, SeaTac commercial aviation support, Angle Lake Sound Transit Light 
Rail Station, and SeaTac International Airport. 

Previously a dead end two-lane roadway, the significant changes to 24th Ave South roadway geometry, 
traffic volume & speeds, and expected area growth have necessitated the need to pursue a traffic signal 
at the intersection of 24th Ave South & South 208th Street. 

Discussion 
In coordination with the City of SeaTac thru a pending Interlocal Agreement (ILA), both Des Moines 
and SeaTac have identified a traffic signal need at the intersection of 24th Ave South & S 208th Street. 
Non-motorized operations will see significant improvements with dedicated crosswalks while vehicular 
traffic will be managed appropriately in agreement with long-range traffic forecasts. 

As part of this project, the City of SeaTac will be partnering with Des Moines to further ensure 
completion of the intersection improvements. Des Moines maintains intersection control and will 
manage the project from design thru construction. The ILA is anticipated to be fully executed well 
before solicitation for construction bids. 

The City will also work with the Washington State Department of Transportation for pole procurement 
to reduce future construction costs and schedule delay. 

Alternatives 
The City Council could elect not to approve the 2018-2019 On-call General Civil Engineering Services 
Task Order #2018-10 with KPG Inc. for engineering services. The City does not have adequate resources 
to complete this design and the project would be placed on hold. 

Financia] Impact 
The City's Draft 2020-2025 CIP Budget Worksheet include secured revenues to achieve full funding for 
this Consultant Services Contract (Attachment 2). 

Recommendation 
Staff recommends adoption of the motion. 

2 
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Formal Task Assignment Document 

Task Number 

Task Order# KPG 2018-10 

The general provisions and clauses of Agreement 2018:2019 On-Call General Civil 
Engineering Services shall be in full force and effect for this Task Assignment 

Location of Project: Intersection of 24th Ave S & S 208th 

Project Title: 24th Ave S & S 208th Intersection Improvements Project 

Maximum Amount Payable Per Task Assignment: .._$ __ 59 __ ,'""'9 .... 1=3 ___________ _ 

Completion Date: =M=a __ rc __ h ___ 3 __ 1...._2=0=2=0 ___________________ _ 

Description of Work: Bid Document preparation in accordance with Exhibit A. 

Agency Project Manager Signature: ____ _______ Date: ________ _ 

Oral Authorization Date: _______________ Date: _______ _ 

Consultant Signature: ---~-""-'.."'<_y_0_,_~_·-_________ Date: _,_J_· .,,_.v_/_·J_C_;_/1-'----

Agency Approving Authority: _____________ Date: _______ _ 

DOT Form 140-089 EF Format task Assignment 
Revised 6/05 
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Exhibit A 

City of Des Moines 
24th Ave S & S 208th Intersection Improvements Project 

T.O. 2018-10 
Scope of Work 

KPG P.S. 
June 2019 

Purpose 
The City of Des Moines plans to install a new signal at the intersection of S 208th Street and 24th Ave S. 
This Scope of Work includes the effort required to prepare a complete set of bid documents ready for 
advertisement by November 2019. 

Proposed Improvements 
Specific improvements to be completed under this scope of work include: 

1. New signal at 24th Ave S and S 208th Street 
2. Modify existing channelization on East leg of208th to create left tum pocket 
3. Provide fiber interconnection to signal at 216th using existing conduits 

Assumptions 
• No environmental documentation will be needed. 
• Existing geotechnical reports will be used. 
• Existing service cabinet on the NE corner will be used as the power source for the new signal, 

and a new cabinet will be installed on the SW comer. 
• Existing curb lines will not require re-alignment, curb ramps may require minor regrading to 

accommodate new pedestrian push buttons. 
• Warrant Analysis will be determined by the City. 
• Traffic counts will be provided by the City. 
• Pot holing will be provided by the City. 
• Existing conduits under roadway will be utilized. 
• No property rights-will be required. 
• City will coordinate with WSDOT to verify existing underground conduits. 
• Fiber connections to City of Seatac will not be required. 

Scope of Work 

TASK 1-PROJECT MANAGEMENT/COORDINATION/ADMINISTRATION 
1.1 Provide project management administrative services including: 

• Project set-up and execute agreement 

• Preparation of monthly progress reports and invoices 

• Record keeping and project closeout 

City of Des Moines 
2081h I 241h Ave S Signal 

1 of 3 

KPG# 17148W10 
June 2019 
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Exhibit A 

1.2 Provide overall Task management including: 

• Project staff management and coordination 

• Schedule and budget monitoring 

1.3 Coordinate with City staff, including preparation and attendance at 2 coordination meetings 

1.4 Provide QA / QC reviews by senior staff of all major deliverables prior to submittal to the City 

TASK 2 - SURVEY AND BASE MAPPING 
This task describes the effort anticipated to complete a base map of the project area. A private utility 
location company will be utilized to locate private franchised utilities. 

TASK 3-DESIGN 
This Task requires effort to complete the design. Effort included under this task is as follows: 

3.1 Project Kick-off meeting: Upon complete of the basemap, KPG will arrange and attend a Project 
Kick-off meeting with City. 

3.2 Prepare and submit for review and approval a channelization plan with Autotum movements. 

3 .3 Curb ramp layout and approval. 

3.4 Provide preliminary layout of pole/foundation locations, and coordinate pot holes to determine if 
utility conflicts exist. 

3.5 Courtesy WSDOT Review: KPG will coordinate with WSDOT's maintenance division for a 
courtesy review of plans and specification for material review. 

3.6 Traffic Analysis - KPG will complete a traffic analysis as required to determine phasing and 
timing plans, and the City will provide traffic volumes. 

3.7 Pot Holes: Pot holes will be completed at each signal pole foundation location by the City at 
KPG marked locations as shown in the 30% signal design. 

3.8 Ordering Poles: KPG will provide a pole specification sheet to the City. City will submit to 
WSDOT and order poles. KPG will assist the City in review of WSDOT signal order 
documentation. 

3.9 Special Foundations: Due to anticipated utility conflicts, a structural engineer will be required 
for special pole foundation design. $1,500 has been included in the budget. 

3.10 Construction Cost Estimates: Prepare a 30%, 90% & final Construction Cost Estimate. 

3.11 Specifications: Prepare contract specifications: Included with 90% and Final review submittals. 

3 .12 30% design: Prepare 30% design plans that show plan view of all signal pole foundation 
locations and identify extent of curb ramp reconstruction. Upon approval of signal pole 
locations, pot hole services will be arranged to confirm there are no utility conflicts. After 
confirmation of pole locations a specification sheet will be prepared and submitted to City. 
City will coordinate pole purchase with WSDOT. 

City of Des Moines 
20ath I 24th Ave S Signal 

2of3 

KPG# 1714BW10 
June 2019 
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Exhibit A 

3.13 Final design (90% and Final Bid Documents) - The plan sheets required are anticipated to be: 

0 1 Cover Sheet 

0 1 Legend Abbreviation sheets. 

0 1 demolition/site preparation sheet 

0 2 Signal Plan & Signal Notes 

0 1 Wiring diagram 

0 1 Pole Specification Sheet (for WSDOT only) 

0 1 Signal Detail Sheet 

0 I Restoration sheet 

0 I Channelization Plan 

0 I Intersection/curb ramp grading sheet 

0 I Restoration detail sheet 

Additional services such as bidding assistance, right-of-way services, and construction services may 
be added at the request of the City. 

City of Des Moines 
2081h I 24th Ave S Signal 

3 of 3 

KPG# 1714.BWtO 
June 2019 
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HOUR AND FEE ESTIMATE 

Project: 

KPG#: 

City of Des Moines 
S 208h Street/24th Ave S Signal 
17148W10 

EXHIBIT A-1 

KPG 
City# 2018-10 Labor Hour Estimate Total Fee 

I "Resident/ 
*Project Senior Project Design Survey *Survey Survey *KPG Corp 

Task Description Principal Engineer Engineer Engineer Manage Crew Technician Admin 
$ 198.33 $ 161.37 $ 128.86 $ 105.55 $ 193.75 $ 165.98 $ 96.89 $ 83.52 Fee 

Task 
1 Project Management (6 months) I I $ -

1.1 PM administrative Services I 12 

t 
8 ._L_ 3,048 - - - -- - - - --1.2 Task management I 4 $ 793 

1.3 Coordination fyleet!_r,g,s (assume 2 2 4 I $ _ 1J)42 - - - -- --
-~ 

t- -
1.4 QA/QC 8 I t: ~ 291 

I - -
-, 

- - --1 -
2 Survey and Base Mapping $ -

Project start up I I L 2 I I $ 388 
Survey Control I I I 2 2 I I $ 526 
Field Work I I I 10 I $ 1,660 
Office Base map I I I 8 I .$ 775 
Right-of-way determination ! 

t 
6 l 4 $ __ __ 1,550 -

$ -- --

_ j_ 
- -- - -

3 De~ign i- $ -
3. 1 Des~_n Kick-off 2 4 $ 1,04_? - -- - _--! $ 3.2 Channelization Autoturn movements 2 4 I 

I 838 • I 
3.3 Curb ramp layout and aocroval 4 4 12 I 1$ 2,705 
3.4 Preliminary signal layout 8 16 I 6 I $ 3,986 
3.5 WSDOT coordination and Courtesv review 5 5 I I $ 1,451 
3.6 Traffic Analysis 4 16 $ 2,334 
3.7 Pot Hole Coordination I 2 I 4 $ 745 
3.8 _9rderin_9~les I 4 4 8 $ 2,005 - - - ------
3.9 Special Foundation Design I 

TI 
-

3.10 Construction Cost Est 1 4 11 6 l ~ 895 - - - - ~ ~ 

3.11 Specifications (90% and Final) 2 24 16 I 

~ 
6,331 .. , 

__ 3.12 30% Des~n -i- 6 12 16 4203 -- ~ o -- -
3.13 Final Design 8 32 60 18,704 

I I 
I $ -

Reimbursable excenses - (Structural Design $1 ,500 + Mileage $100) I $ 1,600 
Task Totals 35 111 128 I 108 8 12 14 I 8 $ 59,913 

KPG 
File:17148W10 208th 24th Signal Fee V2.xls 6/20/2019 
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Project# 

CIP Category: 

Managing Department 

Justification/Benefits: 

l'IWJt'I f \( Ol'F 

Expo,dilllres Cun8/ll Rquested 
BUJ!gpt_ Change 

Design 60 . 
Land & Right of Way . . 
Constrnction 450 170 
Contingency 30 -
T utal L>.penllnu 1 ~, ~ ti .-,, 

Funding Sources C,urent Reques1ed 
Budge! Ch0!1J:e 

Traffic in-Lieu I 200 I - I 
Traffic Imoact Fees · City Wide I 210 I - I 
Private Contributions-Seatacs I Bo I 110 I 

, . 

CITY OF DES MOINES 
2020-2025 CAPITAL IMPROVEMENT PLAN 

(Amount in Thousands) 

Jl'l.3112 \u nu,wn l'mJecl I ho1cl'i.pJ,on. 

Install traffic signal and crosswalk at the intusection of 24th Avenue South & South 208th StrceL 

Signal improvements at the intersection of 24th Avenue South & South 208th Street will change traffic orientations for vehicles and pedestrians. Given 
the level of the 24th/208th crossing, Des Moines Creek Business Park, and Seatac's Business Park. This project will be in partenership with Seatac, 

Total 
ButfReJ 

60 
. 

620 

30 
- 10 

Projeaw 
Total Date 

Budget J213Vl/J 
200 . I 
210 - I 
300 200 I 

l'e111 
2019 

60 

. I 

Scheduled 
Year 
WI.') 

50 i 

JO I 
. t 

l'ear 
2020 

Plan 

Year 
2020 

620 

30 

1so I 
200 I 
JOO I 

Yea, 
2021 

Plan 
YeaT 
2011 

- I 
- 1 
- ! 

Year 
2022 

Plan 
Year 
2022 

- I 
- I 
- I 

fear 
2023 

Pfan 
Year 
2023 

- I 
- I 
- I 

Year 
2024 

Plan 

YeaT 
2024 

- I 

. I 
- I 
. ! 

l'ear 
2025 

Plan 
!'ear 
2025 

. 

. 
-
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AGENDA ITEM 

BUSINESS OF THE CITY COUNCIL 
City of Des Moines, WA 

SUBJECT: Pacific Heights PUD Final Plat FOR AGENDA OF: July 11, 2019 

ATTACHMENTS: 
1. Draft Resolution 19-077 
2. Settlement Agreement 
3. Resolution 1069 (Preliminary Approval) 
4. 8/26/15 Minor Deviation 
5. 3/6/18 Minor Deviation 
6. Final Plat Document 

Purpose and Recommendation 

DEPT. OF ORIGIN: Community Development 

DATE SUBMITTED: July 3, 2019 

CLEARANCES: 
[X] Community Developme~ 
[ ] Marina 
[ ] Parks, Recreation & Senior Services 
[X] Public Works ~ (_ -

CHIEF OPERATIONS OFFICER::D§ 

[X] Legal rf\ I.\ 
[ ] Finance 
[ ] Courts 
[ J Police 

APPROVED BY C}-J: L~ A.!:;JA,9ER 
FOR SUBMlTTAL: / ,.,, L/ L--------=-

The purpose of this agenda item is to facilitate the City Council consideration of Draft 
Resolution 19-077 (Attachment 1) approving the final subdivision for the planned unit 
development (PUD) entitled "Pacific Heights." Staff recommends that the Council approve the 
proposed final plat by passing the following motions which will appear on the consent calendar: 

Suggested Motion: 

Motion 1: "I move to adopt Draft Resolution No. 19-077 approving the final plat entitled 
"Pacific Heights", City File No. LUA2012-000I." 
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Pacific Heights PUD Final Plat 
Julyll,2019 
2/4 

Background 
On August 13, 1998, the Boundary Review Board (BRB) issued a decision approving the 
annexation of property known as the Redondo Riviera Annexation Area in to the City of Des 
Moines. This included property owned by Granville Southern and Donald and Marie Tavis. At 
the time of the BRB decision, Granville Southern had a vested application for a project known as 
Pacific Place (King County Permit Application 807C0270) filed and under review with the King 
County Department of Development and Environmental Services. Pacific Place would be 
transferred to the City of Des Moines since the proposed project would be mainly located in Des 
Moines and only partially in the Federal Way annexation area. 

Soon after the annexation was approved, Granville Southern filed an appeal of the BRB' s 
annexation decision with the King County Superior Court. In order to settle the litigation, the 
Cities of Des Moines and Federal Way, along with Granville Southern and Donald and Marie 
Tavis entered into a Settlement Agreement (Attachment 2) in 2000 which established guidelines 
for future review of the proposed Pacific Place development. No expiration date was included in 
this agreement. 

The property changed ownership several times between 2000 and the present and the project was 
renamed Pacific Heights. Preliminary plat approval was granted on March 27, 2008 (Attachment 
3). Two minor deviation requests were issued, one on August 26, 2015 (Attachment 4) and one 
on March 6, 2018 (Attachment 5). 

Construction of the required infrastructure is now substantially complete, and the site is served 
by roads, drainage, utility systems and other improvements required for the future residential use 
of the site. 

Discussion 
City Council review of applications for final plat approval is required pursuant to DMMC 
17 .10.240. Should Council approve the proposed final plat, it will allow the final plat entitled 
'Pacific Heights' to be recorded with the King County Recorder's Office and will enable the 
applicant to file for building permits on the lots within the subdivision. 

DR Horton filed a Final Plat application on June 26, 2018. An extension of the 30 day review 
timeline for final plats in order to complete the construction of improvements was requested. Des 
Moines and Federal Way staff concluded that the final plat (Attachment 6) sufficiently 
demonstrated that the subdivision meets the approval criteria established by DMMC 17.10.240 
and the settlement agreement. An evaluation of the final plat's compliance with the criteria is 
provided below: 

(1) PRELIMINARY PLAT CONSISTENCY 

DMMC 17.10.240 (l)(a) requires that the final plat be consistent with the approved 
preliminary subdivision. Based on a review of the preliminary plat design and multiple site 
visits, staff has concluded that the final plat is consistent with the preliminary plat design 
approved by the City Council and the settlement agreement, except for the following item: 
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Pacific Heights PU D Final Plat 
Ju lyl l , 2019 
3/4 

a. Applicant has submitted a Declaration of Covenants, Conditions and Restrictions. The 
document will be recorded concurrently with final plat. 

(2) SUBDIVISION DESIGN AND LAYOUT 

DMMC 17.10.240(l)(b) requires the final plat to be consistent with the design and layout 
requirements of chapter 17.35 DMMC and the provisions established by chapter 58.17 RCW. 
The Findings of Fact in Resolution 1069 found that the proposed preliminary PUD 
subdivision was consistent with chapter 17.35 DMMC and chapter 58.17 RCW. Therefore, 
the final plat is consistent with this requirement since it is consistent with the approved 
preliminary plat. 

(3) PUBLIC INFRASTRUCTURE 

DMMC 17.10.240(l)(c) requires that all infrastructure improvements be installed or the 
posting of financial securities to cover the cost of installation of the outstanding 
improvements. All required infrastructure improvements have either been installed by the 
applicant or will be bonded prior to recording final plat. The new roadways have been 
constructed along with related curb, gutter, sidewalk and street light improvements. 

(4) PERFORMANCE AND MAINTENANCE BONDING 

RCW 58.17.130 requires that local regulations provide that in lieu of the completion of the 
actual construction of any required improvements prior to the approval of a final plat the 
applicant can post securities for the outstanding improvements ensuring completion after 
recordation of the final plat. The City provides for this in DMMC 17.40.140, but requires 
that the work be completed within one year of a recordation of the final plat documents. The 
City Manager can grant a one year extension if the work is not completed within a year of 
recordation of the final plat. 

The applicant currently has a performance bond for civil improvements pertaining to the 
approved road and drainage plans. A plat maintenance bond will be retained for a one year 
maintenance period beginning at the acceptance of the improvements. A wetland mitigation 
bond will be held for five years to cover work associated with the monitoring plan. 

Alternatives 
The City Council has two other alternatives in addition to the recommended action: 

I . The City Council may approve the final plat with additional conditions; however, any 
changes must be supported by additions to the findings of fact. The changes, if any must 
be supported by the public record. 

2. The City Council may deny the final plat; however, new findings of fact would have to 
be prepared to support this decision. The reason for denying the final plat approval 
would have to be supported by the public record. 
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Pacific Heights PUD Final Plat 
July 11, 2019 
4/4 

Financial Impact 
No immediate and direct financial impacts are anticipated. Approval of the subdivision and 
subsequent development has a long term positive impact on overall assessed valuation of 
property and corresponding taxes collected as well as collection of traffic impact fees, but these 
revenues are largely offset by mitigation of project impacts or expenditures for future City 
services related to residential use of the property. 

Recommendation/Conclusion 
Des Moines and Federal Way staff have reviewed the proposed final plat (Attachment 6) and 
determined that the subdivision is consistent with the cited local and state statutes. Therefore, 
staff recommends approval of the Final Plat entitled "Pacific Heights." 

Concurrence 
The Planning, Building and Public Works and Legal Departments concur. The City of Federal 
Way, South King Fire and Rescue, and Lakehaven Water and Sewer District have also reviewed 
the materials and recommend approval of the final plat entitled "Pacific Heights." 
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CITY ATTORNEY FIRST DRAFT, 07/11/2019 

DRAFT RESOLUTION NO. 19-077 

A RESOLUTION OF THE CITY OF DES MOINES, WASHINGTON 
approving the Final Plat entitled "Pacific Heights" as shown and 
described in City Administration file number LUA2012-0001. 

WHEREAS, the City has received an application for the 
Final Plat entitled "Pacific Heights," from DR Horton/SSH!, LLC, 
the owner of the real property described in said application, and 

WHEREAS, pursuant to the State Environmental Policy Act, 
Chapter 43.21C RCW, the Administrative Guideline and local 
ordinance adopted to implement it, the SEPA Official reviewed all 
relevant environmental documents and determined that the proposed 
subdivision would not result in probable significant adverse 
environmental impacts, and based on information within those 
environmental documents, a Mitigated Determination of Non­
significance was issued on December 4, 2007, and 

WHEREAS, 
and accompanied 
process, and 

said environmental documents have been available 
the application throughout the entire review 

WHEREAS, the Settlement Agreement, Waiver and Release By 
and Between Granville Southern Corporation, Donald & Marie Tavis, 
and the Cities of Des Moines and Federal Way governs the review 
and approval of the subdivision, and 

2008, 
and 

WHEREAS, the City Council, in regular meeting on March 27, 
reviewed the preliminary plat entitled "Pacific Heights," 

WHEREAS, the City Council passed Resolution Number 1069 at 
its regular meeting on March 27, 2008 approving the preliminary 
plat entitled "Pacific Heights," and 

WHEREAS, the Community Development and Public Works 
Directors approved two minor deviations to the preliminary plat 
entitled "Pacific Heights" dated August 2 6, 2015 and March 6, 
2018, and 

WHEREAS, the City Council, in regular meeting on July 11, 
2019, reviewed the proposed Final Plat entitled "Pacific 
Heights," now, therefore 
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Resolution No. 19-077 
Page 2 of 3 

THE CITY COUNCIL OF THE CITY OF DES MOINES RESOLVES AS FOLLOWS: 

Sec. 1. The following findings of fact are adopted by the 
Des Moines City Council: 

(1) The Final Plat is consistent with the preliminary 
subdivision approved by the City Council on March 27, 2008, under 
Resolution No. 1069 and the Minor Deviations dated August 26, 
2015 and March 6, 2018, and 

(2) All required improvements are installed or securities 
to cover the cost of installation are submitted in accordance 
with DMMC 17.40.090, and 

(3) The Final Plat is consistent with the provisions of 
Title 17 DMMC, and Chapter 58.17 RCW. 

Sec. 2. Decision criteria. The criteria used in making 
the decision are those required by chapter 17.10 DMMC and chapter 
18.230 DMMC. 

Sec. 3. Approval subject to conditions. The PUD 
subdivision and the Final Plat entitled "Pacific Heights" is 
hereby approved by the Des Moines City Council subject to the 
following conditions: 

(1) The applicant has submitted a 
Covenants, Conditions and Restrictions. The 
recorded concurrently with the final plat, and 

Declaration 
document will 

of 
be 

(2) The park in lieu fee shall be paid upon final approval 
of the Planned Unit Development pursuant to the settlement 
agreement, and 

(4) Ownership of the surface water tract and 
environmentally sensitive area tract shall be deeded to the city 
after recording of the final plat and upon acceptance, and 

( 5) The 15 foot storm drainage easement between Pacific 
Highway South and South 292nd Street for the City of Federal Way 
shall be recorded upon approval. 

Sec. 4. Compliance with other law. Nothing in this 
Resolution shall be construed as excusing the applicant from 
compliance with all federal, state, or local statutes, 
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ordinances, or regulations applicable to this subdivision other 
than as expressly set forth herein. 

Sec. 5. Resolution attached to approval documents. A 
certified copy of this Resolution shall be attached to and become 
a part of the evidence of said subdivision and Final Plat and 
shall be delivered to the applicant. 

Sec. 6. Distribution of resolution following City Council 
action. Certified or conformed copies of this Resolution shall 
be delivered to the following: 

(1) City of Des Moines Community Development and Public 
Works Departments; 

(2) South King Fire and Rescue; 

(3) City Clerk of the City of Des Moines; and 

(4) City of Federal Way. 

ADOPTED BY the City Council of the City o f Des Moines, 
Washington this day of 2019 and signed in 
authentication thereof this day of , 2019. 

APPROVED AS TO FORM: 

City Attorney 

ATTEST: 

City Clerk 

M A Y O R 



 

 

 

 

 

 

 

 

 

THIS PAGE LEFT INTENTIONALLY BLANK 

22

22



Attachment #2
23

23

· ~; j ~' . ..._, .. ·:. '·• ·' ".' d 11 
n1.\ OE r. . . ,:: ,,.. · ... ·, : ~-Ji I 
t , 1 i I; r I• ' -'f...j ~ ~ r •· .. 

SETfLEMF..NT AGREEMENT, WA.IVER.AND RELEASE 
By And Between Gta1nille Southern Co.rporation, Douald &. Marie T:a,:::0:is;;:AU:; .. ~a~rai::e:-ra~·b:;;-es-;-;orni""-

. Des Molbes Alld Federal Way 
--- - ···. - ·· . 

WHEREAS, the City of Des Moines ("De., Moines") is a municipal oorp.onition organized under 
the laws of the State of W~ and bas authority to e;aact Jaws and enter- into agrccme:n.1S to 
promote the health, safety. md w~ Qf its citizemi m;w. lb.e:taby control the use md developm=t 
of property witbin its jurisdictian; · 

· WlmREAS, the City of Fedezal Way ("Federal Way") is a nnxcicipal corporation~ under 
the laws of the State ofWashiugtoxi and bu antbority to en.act laws and enter into agreements to 
promote the bcalth,, Afety, aad welfare cf its citiz=s, aud thereby COJ11rol the use and dcve:lopmeDt 
of p:opc:rty wit:bin its j~ 

WHE.RP.AS, Gn1rrole Sooth.cm Co[poration {''<bnvillc, Sovtha) md tho mmital Comm\111.ityof 
Donald and Marie Tavis \falis-:)(Grm'rillr: Sou.them. and Tavis shall bereaftel' collec.tively be 
JCfcuecl 1o ~ "'Gramilic'') (N~ .The .tezm "Grm'Yillr?' cipressly includes "Coastal Pamfi~ 
D=vclopm.~ mr....,. the name of the applicct retlected in some IGng C(Jmity files .associated~ 
the above-referenced ap;plicatiou} have filed an application wilh Xmg Coiziitr 1lllder IGng County 
Pemit Application 807C0270 for appioval of a dCYelopu:icm project on real pJ:Operty ("Granville 
Property') known M Pad8c Place. King ~& de, :iegwatio.os, .and land· ~e controls, 
thmmro. apply to raid project. Ta'Vir awns the: Gnmv.illc Property whlc:h is legally described in 
ExluoitA atta.ched hemo. ~ Soutbcn ls .under ccxntract to purchase the ~e ~ty 
from I>oaald"and Marie Ta'Yis; · 

WHEREAS, ·King County a code. regulations, and Jand ase coo.nob applicable -~ tho Glanvillo 
Property devolopment project QOffll u Paci:fic Place filed with ~g C<>unty uu.der ltiog County 
Peanit Applic;ation 807C0270 would allow for more lots/units. less opea ~. and othu 
development tbau 'Would be C\m'elltly allow~ undc:r Des Mo•' code, regulati~ and land wie 
controls; · · 

,. 

WB!RBAS, oo Ot AtJgust 13, 1998, the BRB usued a declsion approving the atme.xation of 
property Jcnawn as the Iu,dQD.do IUYiera .Annexation Area, Pile No~ 2016, which mel\lded a portion 
of the mbject re.al property into ttJC City of Dos Mohles; 

WHEREAS, Granville filed an appeal ofthc.BRB's annm.tiou. decl~ wit:h 1be King County 
SUperior,Court under Cause No. 93-2-19694-7KNT~ Subsequmtly, the court oonducted a bearing 
and~ a written decision and~cmt; ·· 

WHaBAS, an app"1 and ~appeal were 'filed ·from said King Coanty Superior Cout's 
decision in the Wa$hi:ngtmt State Comt of Appeals. Dimion I. u:odr.r Cause No. 4452841; 

WHEREAS. th~ parties wisli to settle the lidgmon, development ii.sues~ aod the Ulldedyiog 
di.spute, includ:mg, but not limitM io, compiomisc of the applicable code, regulations,. and laud use 

ATTACHMENT 1 
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controls applicable to dle Gtmvillc Pioperty deveiop1t1ent project known as Pacific 'P~ filed with 
King Coumy tlllde:r King C.Ouuty P=nit .Application 807C0270, in a mutually ssfufactory ma:noer; 

WHERBAs. this Settlc:mc:Dt Agrecnen~ Waiver md. Rele:ue €}icreafu:r "~cement'') is e;ctered 
iv.to by cd bmteen Grmvillt.. Des Moines and Fedaral W~ (rolleciivcly re(emiced as ''Farties") 
to resolve legal mBttm arising out of lawMts kno9'n as Qranyille Sotrthem. Co1J>09tfon, et §h.Y: 
The W uhingtop. Boundgy lleyicw Board b King Coppty. et al King County Superior Coun 
Came No. 98-2•19694-7 XNI', and Gmyillo Southern· Corp, et l!, v. The City ofFedml W !Y, et 
!!, C0\1rt of Appeals Cue No. 44518-6-1, and tc fcrc:close fanher cl&ims, dama~ :requn for 
inj'III1'tive Ielid or '2isputes among tb.e pdrtic:s ielmd to said matters. 

NOW nIBREPORE, in comi&nnon of the mutual promiaeg ~ forth herei!J- the parties agree as 
follcws: · .i 

l. Granville, 9n ill O'WX1 behalf; its htrim, agents; business partners. investors, 
optioneer/opuonors, a:ccuton. administraulrs an.cl asd&U> does b.moy rdeasc: each and every 
ou.e of the Parties, their successon and usigna, officm, offi~ employees, ageuts ancl attomeys, 
lioth indiridually and iD their rep:~~ capacities, fium any ~ all ~laims, appeals or di~ 
betw=i Gnmvill~ aJ.d tba, lirim, · citbcr jointly Of ~y, tll&t have been or eotlld bAvo been 
:raised in Granville Souibm.1, 9>fi>oration. et al. v. The Wu]agton Botmcligy Review Board ~r 
Ir'i9f County, et al King Comity Sapc:ior Court Cause No. ~-2-19694-7 KNT. or aey appeals 
Rktcd hdo, tiom any olcms for d.amagt4 arlsmg out of or~ to the City ~f Dea Moines' 
.Rcdoudo Rivim a:nn~on, and from 1be acti~ of any party in litigating' tb.e ano-n>IC.fcrClllced 
cues or in =eringmto 1his AgreemccL Ptowi~ however, it is ~;ly,mde.rstood SDd ~ 
that dm pangrsph shall in no way bar uy party from filiDg .a cl- demand, or Jrwuait for 

spcc;ifi(J pcrforma:nce .of tho tC'llDS attd conditions of 1his Agreeme.nt ot for dmiages arising out of 
breach of the tenas and conditiOll! of 1his Agr=ricut 

2 Gat.miille wm::niut; and. aflirms tbat it has n11t i'>Jd, transrmed, or otberwis~ wigncd all cI 
auy of its iDtm:sts in a'4Y -of i1s appeals, claimc, requests fer rc;liof or cawe.s of action released 
1=cin lll.d th.u it i.1 ~lcly er;npowmd to waive and release said martcra. In support of tllis 
tcpRSaltatiou wt in mpport of thia Agr=nent, Cmmvil1e auees to indcmoi:fy and bold harmless 
m, and all oftbe Parli=s and any persons or cmtitics covered by this Aireement and any affiliatod 
pctSOJl, compapy or entity for my damages, costs, attome')'t fee., or other expcmes in d~mding 
any.action brought 'by Granvill,:, or anyone claiming to hold m interest frotn Onm.vllle b~ed 011 the 
appeals, ollims or caUKS of action'eacompa.18ed by this Agre,e,ment. · . 

3. As CODCidmtion tor this A~~t, and upo.a the appnwal and execution of this 
Agr~t by 1he Faities, Gnmvil1e agree, lo di~ with ptcjudice iti cross--appeal uow ptllding 
befote the Wasbington Court of Appeals entitled grapville Southern Con,. et. a1. v. The City of 
Feds,] Way. et. al. Court of AWeala for tbe Stat& of W~ No. 44528..6-1, axecute a 
stipulation pro'liding ~r vacation af the Fmal 1udgmeut previously entered by~ Honorable Dean 
luai in Gnmvilla Sogtb.em Corporation, et al. v. The W&$iAAiQ1!,BOODAAr( Review Board for 
Kmg Coy_nty. !:!.Jl. King County Superior Court Cause No. 98.2·19594-7 KNT. and clisuw 'With 

~ 
'1 

I 

' 
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p.rtjudice its appeal~ Canse No. 98·2·19694-7 ·KN!'. Granville, however. shall not be required to 
withdraw my applications for lmd use develcpme:it on the Grmville Pr9?erty that are now 
pending and· vested-wnh-Kiug-o,muy;~moludi:rig.·out · net ·:lmiited to, the application filed lmder 
I<ing County :Permit Application 807C()z]O. Granville, however. agrte$ that upon ~ation of a 
poltion of the Gnmville P%Opcrty lO Des Moines. as set 1iii1h herein, that Kmg County Pemiit 
App&a.1ion 807C0270 aball. be ~ tD Des Moil»s for pro~ subject to the tem:is and 
conditiotJ.S of tms Agreema:t It is ~~ly m:idetstood that subuquent build.mg cd other pencits 
sought for umis 10 ff ~ Ol1 fhc subject property fullawing annexation of a pcrti.o:o. of the 
Granville Propmy into the City of Des Mom.es shall be processed llllde: 1be lll2d use ~ building 
codes of tbc City of Des Moines. subject to the tcmis IDd conditio~ of this· Agteeratmt 

4. AJ cxmsidmtfon for the mutual promises set .furth herein, the Parties collectively agree as 
follows: · · 

A. 1he Pames sball jointly seek relie( lQOdi.ficaticm, sms:factiOD, or vacation of 
that jadgmmt :filed in Kmg Collllty Superior Court lmd« Cause No. 98-2-
19694-7KNT~ OD the basis '!hat all issues,~ md defenses 11Uative to 
said Iudgaiat bavo been compromised u Jdlected in tbi8 AgreemPDf Des 
Moim:s lib.all tbz1her proceed· 10 modify. fin•li r.e, and obtain all appropriate 
llpp?On!I for tho Redondo. Rmcn. A:cme;caticm ~ Pile No. 2016 so that 
the p(!ltio,,i of the Grmvillc Property lym:g w~ of the eastc:m boimdaly 
of ts• Ave. South as depi<:ted in the ~e Site Plan" attached tweto 
as Exhibit B aball be IDlli:ued into Pes Moines. · The PNties shall fully 
support the anoezatiou of the said pcrian oftlie Gnnville Prop.-ey mto ~ 
Moines. 

B. W"rthin lS days of the date of this Agieement, Des Moines and Fcdenl Way 
will wmm=ce'the public process for ameading their Interlocal ~ 
dated I>ee=nbel' 16, 1996,. rol&tmg to their respectivo Poieutial J,.cnexation 
Ant. DcsigutiOll. Follo-wing comp:Ienou. of the publio pzocess, the Des 
Maines and Federal Wq City Councils will con.sidet I pioposed amended 
PAA fntedo~ Agreanem_ 'Mlich set-1 the PAA bounwy between Des 
Mom.es and l'ed.enl W&y at 1be eutem edge of the rlgbt.of.way ot lS11 

Avc:mic South. u depicted on the muatrativc ~ Plan att:iwbed hceto as 
BxhibitB. 

c. Prior to ~ aanexat:Jon of any portion of the Gtmvillo Ptoperty to Des 
Moines or Fcdcnl Way, Dea Moines and Fedenl Way shall adopt pte· 
aime:x&tioc zouiDg and o1har 1md u.,e ~mrols am.d JegUiations in 
eonformance 'With the ·~ Site Plan" attached hereto as Exhibit B, 
and the 7.omng and Building Developmiw ~ ~ hereto as 
l?Jc]nlrit C. ID case · of confli~ between the lllustratiY~ Site flan and 
Building Developmeat Agreemem .and· Des Moille.s', King Cow:ity'5, or . 
Pede.al Ways zoning. co&s, :regulations, and land us~ eont:Iols. the 
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1'lllustntive Site Plan" attached hmto as Exhtoit B, and the Zoning <Ul.d 
Building Developmcut ~ent ittacb.ed ~ as Exhibit C shall e-0ntrol 

D. Upon aunexation of said portion of the Grmville P?opcrty to Des Moines, 
King Comity a.ball tran&f'~ to Des Mo~ the proce$s:l.ng of Granville's 
appJicatian tbr the multi-family developm=t projecf on the entire Gnnville 
Pn,perty known as Pacific Place Candomi11inms, King County Pmnil: 
.Applicati= 807C0'270. Said King County Permit Application 807CO'l70. 
sh.all be deemed modified at the request of :Kina CoU11ty, Des Moines, and 
Federal Way to confomi with tho "Illastra1ive Site Plan'• attached hereto a.s 
Exhibit B, aa.d the Z-Otring acd Building Development Agrecmem- attacooi 
brteto ~ Euibit C. Provided, that 11id XiDg Couuty Pem:it Application 
S07C0270 sba11 not 'ho withdrawn from XiDg Coutity, slw] DOt be deemed tQ 

· have beea lnOdi:tied at the request of the epplieant, md ~aid transfer ohail 
have 110 impact on the v~~ staias of said King County Pemlit ApplicatioD 
807C0270. 

E. Upon wd tr3Jl!Crz, said King Coucty !>mt Application 807C0270 ab.all be 
proci:saed by Des Moines in confomumce with tho texxm and conditiCID3 of: 
this Agreement. It is exp~y ancktstood th.It subsequent building and 
other pcmuta sought for lmits tn be· til.mtmcted OD the subject property 
.fbllowing 1XZDe:xatiOQ of a portion (?f (h$ Grmmllc Property into tho City of 
Des Mo~ 6all be processed under tba land '"5¢ and building cod.es of the 
at, of Des Mam.es, n'bjact to the tmns ml condition hemn By this 
Agxeement, Fedml Wr.y '-'On.seDU to the 1ran.wr of'said application to the 
City ofDes Mein~ and 1hc processing of said application and/or S\lb3eq11eot 
peimit applitatiana on the Gmnvillo Prop~ by Des Moines, subject to the 
tauu •con~ bm=.. 

F. Upon mmexation of said i,omon of 1he bville Property to Des Momes, 
De.s M~ .shall pro~=s Onm:villo's application for the development 
project on the entire Gnmville Property known as Pacltic Place 
c.ondominiutos, Kins Comity Peanit Application 807C0270. Granville sb.a1l 
uot be nquiRcl tQ subm.it.. fil~ or produce any· additional doc~n. 
repodl, or infhmation other than ptt:Viouslyprovidal to the Partie., as part 
of $aid Kine Co1IDty Pcmi.it Application 807C0270. 1t u expressly 
undetstood that thls limit on additional documentation shall not be construed 
to apply to my p=mt applioatfon filed after annexation of anypartion of the 
Grmville Pn,peey into tho City of Des Moines, excq>t fur any dUCh permit 
·applioation that i.s n,quired 1br a:ppmval as ~ Planned. Unit Dtvelopment or 
Subdiviaion of the development pioject on the entire Granville Propaty 
bown u Pacific Place Co~. lGDg County ·Pennit AppUcaliou 
807C0270. The P~ agree that the docwn~tion provided to the Parties 
es part of said King County Pencil Applicaticm 807C0270 is as foUows: 
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• Eiiviromnental Site A£sessinem by Earth Cousubnts~ hl~. dated 
September 23, 1.997 

• · Road Variance by .I:>BM Co~ Engineers dated Feb:roary 19, 
1998 · . 

• Subdivisi~ ~ 'by F'irst Amctican Title Imuranc& Co!Jxpany 
Order No. 345322-5 . ~- · . 

• W'Jldlifc Stady by Wetland R.escaes, Inc. dated March 25, 1998 
• Level One. Drainage Report by Eastside COIJSU.lunts. ~- dated 

August2S, 1997 
• . G:oteclmical Report by J'. Keith Cross, P .E .. dated Ms:y 31, 1997 
• . Traffic Report by David Hmilin & Associ11tcs md ~'bsequent 

addendmna 
• Level Two Dowmtream .Analysis by DBM Comulting Engiueen 

dated June 8, 199& 
• Tec:lmfoal Jnfonnation Report By DBM C,omulting Bnginecrs dated 

October 24. 1997 
• Wedmd.ReportbyWetlandll.csoUl'CflS,lilc. dated1nly29, 1997. 

Dos Mom.es' review, proceamg, aQd approwJ of smd applieatioa shall be 
limited to a detmmination that said project complies with the "lllu.mative 
Site Plan,. attached hereto . IS BxluPit B, the 2'Dnmg and Btdlding 
Developn:ieut A~ent llttaohcd. hereto ~ ~t C, and other c:omiitiom · 
stated =em. M'Dreovor, Des Mom::s shall D.Qt miew., ~ w otherwise 
modify appiov.als pi-eviously g..mtec:l by King County wder said King 
County Pmmt Application 807C0270. &oq,t as oth«wise stated ~ 
Des ?domC$ sbaU 1ul1her approv11 said project subjeet ouly and excl~, 
without modificatios,.. amendtt!mt. or addition, to the tenns and conditious of 
tm ',Uuma!ivt Site Pla,, att&ched hereto as Exhibit B, the Zonmg and 
Bailding Development Agre&mcnt auac:bed hereto as Bxm"'bit C. cw othe{ 
oo:nclitiom stated herein. Des Moines md :Federal Way shall mt object to, 
c.hallqe. or othCIXVf.isc oppose d'1Ydopmcnt of the Granville Property iD 
accordaDcc wish the ·~ Site Plao.w att!chcd hereto a., Exln'l>it B, the 
Zoaq and Building Dcwlopmc:nt Agreemc:Qt attacbed hen:to as Exhibit C, 

. and ~ther conditions slated hmin. 1-ro-rided, 1hat Des Moinoa 8ball provide 
Fcdcnl Way a rnionrnm, of fourteen (14) days witbin wmch to teview and 
comment ou Des ~» appn,val o:f'Granvillc's Paci& Place project. . 

0. the tmIJs ind oonditiODS of the '1U\lStrative Site :Plan'' attached hereto BS 
~"bit B, the l.omDt; and Bdding D~opm=it Agrccmmt attached h~reto 
u ·BxJn.oit ~ awl other conditions ,t!ted herein can be ameaded. modified. 
or dumgcd upon~~ ~ wdttezi approval o! Granville. (its successors or 
assign.a), Des Mo~=s, and Fc&ral Way. 

' ' 
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H. All p:roc=s, review. and approval of iUbseqoeot applieatiocs filed rela.ti.ve to 
tb.e =itm, Granvillo Property, incloding bnt not lim.i1ed to, ~g) dtai.uage, 
Cons~ction mated, and building pemlits, shall b(I by Des MomeS and 
subject to the code, regulatiom, am requiremen1s of Des Moines, except as 
othc:ririse set fin1b in the: =:ms and condition.s of the ''Dlustrative Site l'lan" 
attached !weco as Exhibit B, the Zo=g and Building D,:vclq,ment 
Agreement at1acl1ed hereto as imibit C, and other conditiom mtc:d hffl.io. 
Provided. ho'We"/Qr, tbat Fedc:ral Way shall be givai a two week period 
followiug submittal to n:vicw aud earnin= on said_ applicatiom. 

L The City of Federal Way will disrrri&,. its ll'JIC:81 now pending before the 
Waabington Cwrt of Appeal, ectitlecl Gnmyille Soutbem Con,, et al. v. Jhc 
an, otb,b;nl Way. et !I, Court of Appeals for the St. of Wasbi:agton, 
No. 44528-6-l · 

J. E,c;h and every or tb~ :mmed Parties agrte to prepare. rew;~ support and/or 
~ pleadings, DOtiec,s. ad coQtmporlllCOllS agreem~ u well ~ 
CODdllCt au/Jor participate iD any poblic; hearlcgs, deemed ncccssaxy to 
efi'eetaate the mtmt an4 p11Ip03CS of tbis Agreement. 

lC.. Each and f:'lflt'i one of the named Parti1;1S agrco to 5lq,pott, uphold and defem 
tliis Agieemait in 1m event of an an~ ehallen~ or lawsuit ,eak:ing to Rt 
aside, modify, or render void or iuvali.d tbis Apemcnt l:n the event, that 
tms Agree:mart is 8lt aside, modi.ft~ voided, or invalidated by a court of 
law,. OAnville aball bo he, in i1& discretion, 1o proceed with its ~licatioc 
fir RJIPl'Onl 1lllder lCing Coumy Prmnit Application B07C0270, as imtially 
filed. . 

S. Although King Ccunty is not a aigni,,,g party to this A~en~ the County is cncoma~ 
to~ and tab actions comi.stmt herewith. 

ti. The Pam~ understand and agree that the couidcntion the Farties herein agree tD 
uodemke, in the fom of ~lilDco with the above-ref~ eonditiOJU. constituta the Parties" 
total offi:r to nsol-vc mcl 11ectle my 111d all app• claim.,, dame.gr;s or disputes among the pctie:; 
hereto mid tbaf it is ~ complete and ldequato ~cleration ad compensation for each other's 
acccptanoe of the tam:; st.aied hmm 111d that 110 Party will receive any other or :filrther 
eomidctatiOD QDder the tmu of this Agrc=mt othtl' than tbat expressly set forth herein. 

7. In the. GVellJ of that .w.11b or inability of the Parties to comply ~th t.hc terms and 
cooditions of ~ .Agroemmt, Grauvillo sball \li: . he, in itl discieticm, to pxoeeed with its 
applioation ibr lppIOWl llllder King Colmty Pemul Application 807C0270. as initially Bled. In 
sucb. aa. event, 'Che City of'!'ederal Way and the City of Des Moines ~ likewise nee to comment 
upon. object to; opposo. wllmgo and/or appeal d~el.optcent of the Cbo:villc Pioperty nuder Kmg 
County Pemut Applicatiou 80700270, as imtially filed or u subseq_u=.tly modmed. 
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8. This Agreement may be executed in identical counterparts. .For purposes of reccrdiiig, 
filing. or provi~ copies oftbia Agreement, the collil.terpart sign a~ pages (aod my othet pageo 
that are specially marked by the signaron) may be mserted into one of the eou:a.terpatts to mate a 
single ~ginal or copy oftbe euti:te a~ent. · 

10. This Agre~ shall be intetpreted under tbe law3 of tho State c,fW asbington. 

11. The :Partu'5 hereby anthorlze 1w atton,.eys to (1) cxeQ!te the appropriate notiws to eff~t 
dismissal(s) with ~dice of aay and all appeals or claim, 1he })artiC$ hit'fe infu.~ ~t -an;y 
other Party(ies) or my pCl'IODS covm 'by 1bis Agreemcn1; l:Dd (2} take .:tll necessary and pi;oper 
steps to enSD1C that fadl noti~ a:rc filed ou eDCIJC\ltiw of this Aerccmeat. 

12, This Agr~ shall be 'bnldmg lJl)OJ;1 the hem. &occe&Sms and assigns of tile parties • .Bach 
of the signatories represects and wmmm that he oi she has the authority to sign for bis or her 
represented entity. 

13. Attomeys> Peec. Should it be netc:ssmy for my party to this Agcement to initiate legal 
proceedings to adj~ my issues adsi:ag h~, the ~ or parties to such legal 
p~ who ~tially prenil shall be catitled to teimbursemcnt of their attorneys• fees. 
cosb, ~ and disbwsemcms (.melndmg th~ &es and eo;:peal!M of expert and f.lct 'Witnesses} 
misocably ~ or mad~ by tbe Sllbstantlally prcwiling parties in prepm:ing to bring suit, 
during snit, on appeal, 011 petition for review~ and in cnii>tclng mt judgment or award, from 1be 
party orpmies who do not substantiallyinvafl. 

14. Bame Agrcemc:z:it.. '1'hiJ Agreement is aic 6naJ Qld complete expression of the agreeamrt 
CJf the parties on all 1bese subjects. Tim Agreement may not 'be modified. mte?preted, amended, 
waived or m'Dkcd onlly, but only by a wtitmg siglled by all parlies. This ~ supenedes 
md~Jaces all prior~~ andreptcSentaUons on all ~Sllbjects. all of which 
arc merged into» wt nperaedccl by, tbis ~em.en!. No party is eJlt.ering into this Agreemwt lJ1 
relim~ on my oral or written promises, mducements, ~tatioDSp iqidelstaz:idings, 
in~ations or agr:emexits other tb.m those '-OD.Wiled in this Agtcement and th~ BxJnoit, he:reto. 

1S. The Fames acknowledge that they have had 1w.l ~ to review, confe&", and discuss 
this Agrcciment with legal- eo\1Zl.1Cl 111d _tnat their iespeotive legal counsel bas advised lbai this 
Agreement is valid, enf'~le, ~ l~gal in all respects and t:hat tbe undersigned individuals bave 
.tuil authority to =~ tbi$ A~ed a:,. behalf of the resptetivcl'amei;. 

16. No Admission. Nothing contained in this Agieem.eut shall COD!ti.tute an adwusion of enur, 
wrongdoing, liability, or my othcrt kind, by my of the parties 1o this Agreement or by my pmons 
er emitle., released or covered l>y this AP,~t; provided, however, it is ~sly ~c:ntood 
II 
II 
II 
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and agreed that this paragraph sbal1 m no w.ry bar any party from. filing a claixn, demand. or lawsuit 
for specific perfonnaoce of the tmna and cooditiw.s oithi.s Agreement or for datnages arising out 
of breach of the tmns imd eenditiona of 'this Agreement. 

DA'DIDthis~dayof 2000. 

For Donald and Marie Tav.iJ: 

Donaltt Tavis 
~ JJJl.jl3 

-~ -
DcrcllS. ~ WSBA 12992. 
Rd Mcclure, Attomeys fur Appellant.a 
GraD1ille Soutbem Cozpo~OD. aud 
.Ponald md:Mlric Tavis 

Appmed: 

~~ 
Bob C. Stctbant_ WSBA No. 19514 
Fedml Way Int=a City .Auoro.ey 
33530 Pim Way South 
Federal Wa.y. WA 98003-5006 
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PAR.CELA: 

ExhibitA . 

? rr r., ,· -.- .. ,c- ,. ·:' 

i.£,; ,:. • . ' . ; . ·. :! 
:· ::: 

l"'IEf: :, i ! ' .. .' I: / ! u ...... t ·. ' · • • •• 

'SETILEMENT AGREEMEN_T, 'i°AIVER, AND RELEASE ---·~-~~ .... - .. " 
. ' 

Graa'rille Southern <Arpot,ation, Donald and Marie 
Ta'lis, and the aties of.Des Moma, and Federal Way 

THENORTIIEASr QlJA.RTER OF THE NORTHEAST QUARTER OF TBE 
SOllTHF.AST QOAllTER OF SECTION 32, TOWNSHIP 22 NORTH, RANGE 4EAST, 
W.M., IN KING COUNTY, WASHINGTON;. . 

PilCELB: 
i 

THATPORUON or TBE NORTH 219.70 FEET!OJ THE NORTll'WFSr QUART.ER 
OF THESOUI'Hw.EST QUARTER OF SEc.110~ 33, TOWNSHIP liNOltTll, RANGE 
4 DST, W.M., tN KING COUNTY, W ASBINGTON, LYING .. WES'l' OF STA.TE 
IDGJIWA~ . 

PARCELC: 

THAT PORTION OF TUE SOUTH 219.?0 FPT PFTBE NORTH 439.40 ~T OF 
THE NOR.TBWEST'QUUl'IER. OFTBE S0Ul1IWFST QUARTER OF SECffON33, 
TOWNSHIP 22 NOR.111, RANGE 4 EAST,:w ,M.JJN KJNG COUNTY, WASIDNGTON, 
LYJNG WESTERLY OF STATE ROAD N0~1 (P~CIFIC mGBW'AY SOUTH). 

. . : . -
PARCEL'&. 

i 
• I 

TBESOOIB 21',74 FEET OF TBE NOR11:l KALI' OF THE NOR'l'BWEST QUARTER 
OFTBESOUI'HWEST QUARTERLTING WFS1' OFTBE STATE ilOAD;SEcnON 
33, TOWNSHIP 22 NORTH, RANGE 4 EAST, W .Mo, IN KING COUNIY, 
WASHINGTON. · : . ' 
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ExhibUC 
l : 

ZONlNG AND BtlILDING DEVELOPMENT AGRnMENTroa DEVELOPMENT OF 
l'llE G.RANVILLE l'ROPERTY LEGAU. y DESCRIBED 1N AnACHED Examrr l 

(1) Zoning shall be RA 3600; 

(2) Development sball be proc::e3Sed and · appxo~ , as a Planned Unit Development or 
Suhdivision pur3U8llt to Deo MOllleu Codi& consistent With tbo terms and conditions set 
forth hetcin end the Settlement Agreement. Wai'irer, and Release to whleh this dccument 
is appended ~ Exhibit c. 

' 
(3) · &cept u otbetwise itate4 ~ the immber of;Wlits/lota lha1J ~ ex~ 84 comisting 

of a mu of 21 singlo-fmm]y J=iden~ 30 duplexes, and 1 tdpleJt. The mix of singlo­
family rt.Sid~ d\lplexca and triplexe_s s'haJl be nbject to minor modification at the 

. tequest of the AppU~ wbject to the ~ ;of De& ·Moines and Federal 'Way •. as 
provided iD puagraph (17) below. Ownecihip 1of each mut/lot shall be in fee dmple 
owutnbip. 

' ' 
(4) The u~. localion. type=. configuration, and~ of 111'its and lot&; size. locatioo and 

coofigllr.ltion of detemi~ roadway 1oc&1ioo. ~ and leQgtb; buffc:is; general layout; 
q»n spaa::o; and all other improv~ &ludl be ~ dc_picted in the musti-.t.tive Site Flail. 
dated Maids 17. 2000, piepced by PeterSou Cqn&nltiog &gil)eexs undc:r Job Num~ 
COPD-0001 md attache.d a& Bxhiblt B (''lllostn!tivc Site Pla:Q") to rhe · SettJement 
A~ent, Waiver, 121d Reluae to which this document ii attdled as &hibit C. Minor 
deviations ~ said mustratcd Siti, Plan =-Y !~ subject to the approval .of Des 
MD.mes and Federal Wrt, pro'Yided that the ii~ of lo~. units. alld building si~ shall 
~main UllChanged. except 1haf the 11lltDbe.t- of i~. units, ·and building sites mar .be 
reduced. at ~ sole discretiOll of. me applicant. 'Jibe detenliC11i dlaill~ and road layont 
reflected in the mU&tntive Site Plan may also be chaoged. subject to ~ppxoval by the City 
of Des Moine.s and the Oty of Fcdctal Way. Jn ~ of~ between the lllostntive 
Site Plan and Des Moinca7 or P~ Way's ~g, codec, ~gulations, ad land -use 
controls, thia 7.oning and Development ~t and tbe Illnstrative Sj~ PJan shall 
control · 

• 
(5) ' The City of Des Moines shall provide the City of Pe.deal Way a minimmn of foortem 

(14) days within which to_revi~ and·C-OJDD)f!t)f ~;the mmtradve Site Plan prlor to tbe 
City of Dc:s Moines' appro'Val of 1be Paclfic Place Planned Unit Development. Prior to 
approval. the City of Des Moiucs shall aJso ptoVlde\ tbe City.of Pederal Way a mh1imum 
of fourteen (14) days within which to review and comment oo any applications for 
'building permits fOf individual boildinpllota ~iD that portion of the Oranvs1Je 
Pt~ contained Wilhm lbe City of Fcdenl ;Way PAA,. as dofit1ed l>y the FM 
lmcrloc:al Agreement between the cuy of Des Moines and the Cit)' of F~ W9!J io 
effect at ihe time of ,my application .fo.r a building penmt on any lot located on the e~t 
side of 15a Avenue Scath.. To implement thi& ~graph, the Qty of Des Moines shall 
pxovide copies of the IDU$tratl~ Site Plan. or b~ding pemiil application, as applicable. 0,7.,4{ 

' . 'V'·~ 

. : J;o/t· i 
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: i 
to the City of Pedml Way. ·and the 14-day ~viJ and c~ period shall- commence 
upon Federal Ways ~pt of the Plan or applic~on, as applicable. 

(6) Tue City of~ Moines sbiul piovide to the c~kNdrnl Wrt 15% of the applicatio11 
fee 2lll0Ullt charFd to the appµcant for any bliilding permit for lots on w Otanvillc 
Property and located east of 15~ A ~uo SO\ldi~ Pa,ment to~ Way ~hall be made 
within 30 days of Dea Momea' receipt of the feefrt>m th~ applicant. 

I I 
; I 

(7) IS* Ave. s. u depicted in said IDustnlive Site Plm all be dedicated to the City of Des 
Moines u a poblic street; : j 

(8) Development applicanom that ~ ~ ktb the imms of lbiJ development 
~t &ball he decrocd tc have ~ &sip considcnltions aod mitigation 
~ that me suftidmt to &YOid ~ sigoifitant en'Yi:ranmmtal ~ 
accotttingly, sud! appllcation mall be su~lto iAoanee of an MONS, with no 
additional conditions other 1han • set forth hc-mn! and no EIS will be xequired; 

' ' I • • I j . 
(9} Pravious studies 1'elated to wetlands and diam~ on the sit8 JftPBCI md Sllb.alltteo ta 

King County under King Comity Pamit AppH#ou 807C0270 shall ~ dt.emed fully 
adequate 111d cuffident and liJJal1 be used. No •onal studic. shall be iequmd. . The 
P~ ap.e tbat the ~tation pmv:ided ~ lhC Palties M pan of said 'King County 
Pa:mit Applicatiai 807C0270 is as follows; : 

Euvixomnontal Si~ Assessmont by Earth ~ lnc. dated September 23, 1997 
Road Vadmce by DBM C.ansultm& Euginem daitd Fe'bnlary 19. 1998 
Subdi.vi!ion Gua,nntei., by Hrst American 'lltle ~ee Compmy order IIO. 345322;5 
Wildlife Stady by Wetland R~ Jnc. dated ~b 25, 199S . · 
Lovc1 One Drainage Rcpoitby Easuido ~.Inc.dated Augu.,t 2.5, 1997 
Georeelmical Rcpoit by J. tcath Closs. P .E.. dated May 31, 1997 
Traffia 1.1:port by David Hamlin & A1110Cliatcs a¥Jau'bseqaent~ · 
Level Ttro 1'oWDstrcam Analysii by DBM ~CED~ daled Jane 8, 1W8 · 
Technical lnfommion Rept:atBy t>BM ~ Bnginem d.tcd Octobet 24.1997 
WetbudBcport by Wtdand Rcsomce$, Inc. ~!Jilly 29, 1997. ·. 

(10) The Level 2 Plow Control S~ as defined! J the 199~ ~g County Surface Water 
' Design Manual, shall tp-ply to detention faa)iti~ for \be project. No downstream 

anal)'Sis shall be .requiied. The detentiOG facili~·for the project shall only need to meet 
additioaal draiDap demands ~ by Om pro~ This p:oj~t shalJ not be responsible 
for sol\lingJIRCXisting dmilagc iSSO"eS faced by adwnht11 propmy owners; 

. I· 
(11) School impact !ecs (for Fedenl Way Sehoc1 District) will be collected; 

. l 
, ·• l 

(12) WSPO'r must apprt,ve (ill Wli1ing) any and ~lj entrances and exits pJOposed to/from 
Bigbway 99; provided, however,. that Applicm~ apes not to seek appIQ'Val for StlCh 
entrances and/or wts to or from Highway 99 f.toD?. the Gtan'lille '.Property; 

I 
();f.ttt1: 

df.il· '\ 
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(13) 

(14) 

(lS) 

r 
The marbt Stole will be deIDOlished if the~ upon.which it is located in included 
within the project; 1· · 

I 
The Gty of De:i M<>ines shall apply, and the 4P1icmt and its sue~ heirs · and 
am~ sh!J}l cqmply with. the City of Fedttal Way sign code. Pedetal Way City Code 
~ons ,22-1596- 22·1629, or as_ ainai~ wrJJliespect to that portion of the Gnnvjlle 
Property within the City of Federal Ways P~ as defined by the PM Interiocal 
Agr=nect betw=i the City of t>es Moines aad ~e City of Pmal Way in effect at the 
cme Gflnville or its succcsson, hem or assigns seek to COll$tnld. at install any sign. 

The City of Des ~es sb.ail apply, Ind the Jlic:-ant ~ COJDply Wi1h, the City of 
Fedc;aI Way street development ~ts torrtbat pordon of l'acific fngbway Sooth 
abutting tile OtanYille .Plopeny; provi&d. ho~, tbai Ebe applicant. shall not be 
requiR:d·to construct s!rea improvements for malt portion Pacific ltighway South; To 
mitigate the ~-c impact.a frcm ~ Pac:ilic: Pface\~elopmeot. howeva, Otimvillc shall; 
dothefollo~ . : · · 

1- ·· 
(a) Pv:'/ jrs pro tata a~ of~ cost of tlie fbtnrc Transpo:n.ation Itnprovcment 

· Project (''TIP') known u Sll 99 from s. 2'4111 10 s. m 14~ which pro naa sba:e is 
-hereby detamined to be $21,000., Said ~ shall be :made to the City of 
~ Way at the time Granvilk ~~ fiul PJaoned Unit Development or 
SUbdlvision a:ppicval from ti» Cky of 'Des Moines and the ~piration of all 
applicablo appeal peaoda. PmEUaDt to I~ Way City Code Section 19· 
46(b)(5), for a period of twenty (20) ~ from the dare of this Agreement. 
~ bm:by waives for it:df and itJ; ·scccessoi, and assigns the right to any 
tefund of~ pm nta share of 1he SR 99 nJin S. 284~ to S. mu. 

·1· 
lb) 1'11)' ia po-·~ af 1111,~ of tbo_1~own ass. 'f8""1S1. !l9 r,,~ 

hprovem.cms, which )>JO ata share 1s · by cbtctmined to be S21,000. Said 
.payment shell bo made to the: Qty of Fedaal Way at~ time Gam"Vllle ~ves 
_ final PJn,ed Unit ~t app(O')alifrom the City of Des Moines and the 
~ of all 2l'Pli~blc appeqI pen<khlJ,Note: I e1dded this to clarify til?ling of 

· payment.JPuiwau.t to Pedenl Way City c&e Section 19-46{b)(S), for a pctiod of 
:seven (7) yem frox:a rhe date. of t&is at,.ee~Gnnville heteby waives for 
itself and iu succ:esws- and udy.ns the urpt to = of its pro rata share of 

tbeS.~gdl/SR99ln~oolmpro1.ts. ~ ~ . · . 

(c) As part of the Facific Place planned unit development, dedicate to ~ City of 
Pedeial Wt.y a 1S...foot rlght-<>f-way aJorlg tbe east boundary of the Gian'Ville 
Property lying immedi~ly ad,jacent to j;tnd frontmg along Pacific Highway 
South. Provided, that such right•of .. way ctpti.cation may. at thr; solo discretio11 of 
OnmviUe, contain a revm'Sionmy clause, ~ng the dedicated property, or any 
pottion tbc::ccf, to tcvert back. be ~vcycd, or othetwis~ mmsfened to 
GnnviU.. its hens. successors.. atid ~ in the event that the City of Fodaial 
Way detetmines, in its sole discretion. that;the dedicated property. or any portion 

1, 
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I 

I, 
thereof, is not needed for right-of-way purposes at the time of construct.ion of lhe 
SR 99 s. 2u•-s. 212.,,TIP. · 

' ' 
~ 

(16) 1n recognition of ~an space dedleation ~ customarily impooed by the 
City of Dos Moi-M.&, the City of Dea Moines ~ agrees Ulat Gnn'\'ille shall be 
g.ivea full credit for lbe totsl square footage or the 10-foot wi® casement gnnted for 
constnldioa of the walkway smro\llldblg the wetlaa>d loeated in the llliddle of said 
projm md the costs of ~on for the li~ along saicl walkway. 

~ 

(17) In ~ce to the recmmoo sp11:e fmprovemmt reqniremellts cmtomarily imposed by 
the City of De& Moines. OmiVille 3hal1 mab a: Ol»-time payment in the amOWlt of 
$47,.500.00 to the City of Des ~ As eomidmlioa for Cblvillc'• ~t to 
mab the full paymmit of $4.7.SOO.OO~ tl1e City of Des Moines a~ to incre&1e the 
mDimum number of units aDowod by one. to BS, wbich 1he Applicant, its it sole 
di6adlon. can apply to c;zea1a a aiaglo-fcnily ~ duplex. « triple11; pmvidl:d. 
however, if G:aaville is UDable or chooses not to~ the maximumhurnber of loll iu 
the fiDl1 plan to 85. it shall only bo respom1olc ~ making a om>time payment in the 
miOOllt of $35,000.00 to the City of Des Moines as:111 mitigatioa fee for~D space 
improvements- Arlaqementl for .said payment. if.,applic:abJc, cad writtm co'Ofimation 
in the fmm of an amendcrl m plan rcflect1ng Chao'fille' s decision tcgardi:ng the final 
1lllmber of muts mcl dieir fiDll placoment md c:oafjgwatioo, shall be made 0t1 or before 
the date on which the Des Moioe-1 City Council :·ia IChedtl1cd 1C vote on Gr.mville's 
proposed l1amled Unit ~opment as described~ Said pa,mea~ howevet, shall 
not ~ doe ontil final approval of the Planned Unit DovDlopmeni or Subdivigion ~ 
d=n"bedllcrdn and the e.xpimi~ of all appeal periods. 

{18) At the time of con~QJJ of is• Avenue Sootbt Onnville shall inswl ttilffic eaJming 
devices, in the form of spet.d humps, OJt 1s• A~ South within the propoNd Pacific 
Place site and wi1hm tbe Applewcod SllbdMsion. : 'lb$ mmibtr, location and cScsign of 
~ spcod humps ahall l)e as detCDllined by the City _of Des Moines aud Ciry cl ~cdcral 
W,ay Pub~ 'Worb ~ ln«1 set fonh by Gmvllle on the engincerlng / constraction 
p1azu fee 1s• Ave:eii'OC South. . 

' 
(19) No mltiganon !cos er ilop«)vomcms shall be ~ as a condition of approval of the 

, 11&JW.d Ullit DM1opD:nt by tJlc City of Dea Moines, e.xt.ept a.s set toah }lerein; 
provided, howeVtt, that this agreement does 11ot eltet or waive Granville's legal 
obligation to comply with ,my ~ all applicable ~s x&proing impact fees imposed by 
the Pedm1 Way School Di&tlict. 
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RESOLUTION NO. 1069 

A RESOLUTION OF THE CITY OF DES MOINES, WASHINGTON 
approving the preliminary Planned U,1it Development (hereinafter 
"PUD") subdivision entitled Pacific Heights, (hereinafter, the 
"subdivision") subject to condi~ions specified herein. 

WHEREAS, Pacific West LLC. (hereinafter, the applicant) 
filed an applicacion for a preliminary PUD subdivision, and 

WHEREAS, the s~bdivision is locaced within the cities of 
Des Moines and Federal Way and Unincorporaced King County, and 

WHEREAS, the subdivision is located on property within the 
RS-7200: Residential Single Family 7,200 zone and RM-1800: 1 unit 
per 1,800 square feec, and 

WHEREAS, the Settlement Agreement, Waiver and Release By 
and Between Granville Southern Corporation, Donald & Marie Tavis, 
and Che Ci ties of Des Moines and Federal Way (hereinafter "the 
Agreement") governs the review and approval of the subdivision, 
and 

WHEREAS, PUDs are authorized in all single family 
residential zones, and 

WHEREAS, an er.vironmental checklist for the subdivision 
was submitced to the City of Des Moines and was reviewed by the 
SEPA responsible official for the City of Des Moines, and 

WHEREAS, the State Environmencal Protection Act (SEPA) 
offic:al issued a Mitigated Determination of Non-Significance for 
the s~bdivision on December 4, 2007, and 

WHEREAS, the environmental documents have been availab:e 
for review with che subdivision app:ication during the review 
process, and 

WHEREAS, che Des Moines Planning Agency reviewed the 
subdivision at its regular meeting on February 4, 2008, ar.d 

WHEREAS, the Des Moines Planning Agency, after review of 
the PUD subdivision at a public meeting and consideration of the 
information provided by administration, recommended approval of 
che application subject to conditions contained in the Agreement, 
and 

WHEREAS, the City Council, in a 
February 28, 2008 considered the PUD 
environmental documents, recommendations 
Agency, and information provided by 
therefore, 

public hearing on 
subdivision, the 

from the Planning 
administration; now 

THE CITY COUNCIL OF THE CITY OF DES MOINES RESOLVES AS FOLLOWS: 

Sec. 1. Findings of Fact. The Findings of Fact set forth 
in Exhibit 1, attached hereto and incorporated by this reference, 
are adopted in full by the City Council in support of its 
decision to approve the subdivision subject: to the conditions 
established by the Agreement. 
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Resol ucio~ No. 1069 
Page 2 o:: 4 

Sec. 2. Decision criteria. The criteria used ir. making 
t:1e decis:.on is limited co ensc:ring the project is consistent 
with tne terms of the Agreement included as Exnibit 2. The City 
Co·..:ncil also finds tha:. the subd.:.vision is in compliance with t:ie 
~equired crite:::-ia, and is consis enc with DM.'"K 17 .16. 130 and 
18. 52. 010 as set forth in the Findings of F'act in Exhi:Oi:. 1, 
adopted a:Oove. 

Sec 3. Approved modifications to the Illustrative Site 
Plan identified as Exhibit B to the Agreement. Consistent with 
the provisions establ ished by the Agreement the fo:..:..owing 
:nod.:.ficaticns to che Illustrat.:.ve Site P:..an are approved: 

(1) 14 : t Place So:..ith shall be widened from 30 feet to 50 
!eet :.o allow the i~stallation of curb, g u tter and sidewalk on 
both sides of che stree:.. 

(2) Tract C shall be relocated to the intersection of 
15<h Avenue South and South 282nd Street to provide a safer access 
poi~: :o the private street. 

( 3 ) 

allowed ~~ 

addi:ional 

The Right-o:-Way 1tlidth for 15="" Avenue So·.lth shall be 
be reduced from 56 feet to 50 :eet since :he 

ROW is ~ot required fer rhe necessary improvements. 

(4) The :..ots north and south of Road A shall be allowed 
to oe configured on the revised site plan due to the relocat.:.on 
of t:1e access road. 

(5) Lots 60 - 63 and the detention tract shall be allowed 
-~ be switch locations . 

(6) The widths of the lots tr.at :ront on 15°h Avenue 
South along the western perimeter of the proposed developmem: 
shown on the revised site plan shall be allowed to be 
approxirr.a:.ely 10 feet narrower than the lot widt !ls s!:own for the 
same area on tr.e illustrative s i t e pla.n cor:t ained as Exhibit 8 of 
t :1e Agreerne!".t . 

(7) The width of the street :rontage for ~ots 46 - 51 on 
the revised s:te plan shall be allowed to be approximately 2 - 5 
Eeet narrower than the width of the street frontage shown on the 
illus:.rative site plan contained as Exhibit B of the Agreeme:1t. 

(al The City Cc uncil enco~rages the Developer to evaluate 
solutio ns to the .:i.;.r n-around c o ncerns for the proposed Sout:,.. 
282~ct S reet to ir.c l ude de~etion of South 282nd Street and 
reconf igurat.:.on o .f Tract B and LOts 60 70 or other viable 
option s co eL.:n i ::ate the tur:1 arour.d concerns w.:.th Soutr. 252'.j 
Street. 

Sec. 4. Approved deviations. Consistent with che 
provisions o f DMMC 17.36.ClO, D~MC 18 . 52. 1 00, a~d DMMC 18 . 86.090 
the fellowing deviations are approved: 

Subdivision Layout and Design Deviations (chapter 17.36 DMMC) 

(1) Mir.iml..m lot width ar:d dept'.'1 ratio st.all not be met 
:or ::.ots 6, 32, 63, 66 ar:d 77. 

(2) All ::.ots shall :neet the 2 0 ' minimu.r:1 fror.tage 
:::-e,r.:.ire:ne!'lt except f o r lots 7 - 8 and 47 - 53. 
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Resolution No. 1069 
?age 3 of 4 

(3) Corner lots shall not 5 feet wider than the 60 foot 
min~mum width established by zoning. 

(~l Road B shall be allowed to be over lSC feet in length 
as measured from the centerline of Road A and will nae have a 
cul-de-sac turnaround . 

(5) The right-of-way width for 15ch Avenue shall be 
allowed to be reduced to 50 feet from 60 feet. 

(6) Road A shall be allowed to be a cul-de-sac road over 
450 feet in length. 

Zoning Code Deviations (Chapter 18.08 DMMC) 

(1) Minimum loc area will be less than 7,200 square feet 
on all lots. The average lot size within the PUD is 3,779 square 
feet. 

(2) Minimum lot width of 60 feet shall be allowed to be 
reduced to a minimum of 30 feet for all lots. 

( 3) The minimi..;.m front yard setback shall be a::..lowed to :Oe 
retluced =rom 20 feet to 15 feet for a::..: lots. 

( 4) The side yard setbacks for all lots will shall be 
allowed to be f~ve feet on one siae and zero on the another side; 
except for lot 65 which shall be allowed ::o have zero on both 
sides and lots 27 - 37 and 77 which shall be allowed to have five 
feet on both sides. 

(5) The minimum rear yard setback shall be allowed to be 
reduced from twenty (20) feet to ten (10) feet en all lots excepc 
7 - 10, :3 - 30, 48 - 51, 56 - 59, and 67 . 

PUD Buffer Deviations (Chapter 18.52 DMMCJ 

(1) The required twenty foot perimeter :Ouffer/yard area 
will not be reduced except for lots 8, 52 - 55, and 63 - 66. 

Sec. 5. Approval subject to conditions. The subd:vision is 
approved subject to the conditions established by the Agreement. 

Sec. 6. Approved Preliminary PUD Subdivision Plat Map. 
The Preliminary Modified Subdivision in Exhibit 3, a::::ached 
here::o and incorporated by this reference, is adopted in fall by 
::he City Counci~. 

Sec. 7. Compliance with other law. Nothing in this 
resolution shall be construed as excusing the applicant from 
compliance with all federal, state, or local statutes, 
ordinances, or regulations applicable to ~his subdivision other 
than as expressly set forth herein. 

Sec. B. Resolution attached to approval documents. A 
certified copy of this resolution, along with the herein 
referenced Findings of Fact and preliminary plat, shall be 
attached to and become a part of the evidence of the approval of 
said preliminary PUD S'.l.bdivision to be delivered co the 
applicant. 
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Sec. 9. Distribution of Resolution following Council 
action. Certified or conformed copies of this Resolution shall be 
de:ivered to ::he following , 

(1) Ci ty of Des Moines Planning, Building ar.d Public 
Works Department; 

(2) South Ki:1g Fire and Rescue; and 

(3) The City of Des Moines City C~erk. 

Sec 10. Distribution of resolution by planning official. 
Wit~1 n f ive days foliowi ng adopt ion o f t his Reso l ution, che 
p:a:1ning offi c i al sha l 1 d i stribut e t he Resolu-.:: ion co the 
app icant, and to each person ~ho s ubmi tte d time ly wri te en or 
oral testimo ny t o t he C1.t y Counc i l f o r i r.c us i o r. 1. n the r ecord. 

ADOPTED BY the City Cour.cil of t:he City of Des Moines, 
Washington tr.is 27th day of March, 2008 and signed in 
authentication thereof this 27ch ~ 

APPROVED AS TO FORM : 

City At:torney 

ATTES':': 

M A Y O R 
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FINDINGS OF FACT 

RESOLUTION NO. 1069, EXHIBIT 1 

March 27, 200B 

The Des Moines City Council, upon review of an application 
requesting approval of a preliminary Planned Unit Development 
(?UD) subdivision allowing for the subdivision of 77 singie 
residentia: lots and in consideracior: of informa:.ion communicated 
during a public hearing :i.ereby finds: 

(A) Settlement Agreement 

1. On August :3, 1998, the Boundary Review Board 
(hereinafter "BRB") issued a decision approving the 
annexatior. of property known as the Redondo Riviera 
Annexation Area into the City of Des Moines. 

2. The area of the Redondo Riviera included proper~y owned 
by Granville Southern and Donald ar:d Marie Tavis. 

3. At the time of the BRB decision, Granville Southern had 
a vested applica:.ion for a project knowr: as ?ac::.fic 
Place (King County Permit Application 807C0270) filed 
and under review with King County, which consisted of 
120 Unit Condominium. 

4. After the annexation was approved, Granvi::..le Sou::hern 
filed an appeal of the BRB' s annexa:.ion decision with 
the King County Superior Court. 

5. In order to settle t.he litigation, t.he Cities of Des 
Moines and Federal Nay, along with Granville Southern 
and Donald and Marie Tavis ent.ered into the Settlement 
Agreement, Waiver and Release By and Between Granville 
Southern Corporation, Donald & Marie Tavis, and the 
Ci ties of Des Moines and Federal Way (hereinafter "the 
Agreement") in 2000. 

6. The Agreement established guidelines for future review 
of the proposed Pacific Place development. As part of 
the Agreement the Ci:.y agreed to limit the future 
review of the project to determining if it was 
consistent wi:.h the terms of the Agreement.. 

7. No real and sustained progress 
application until lace 2005 when 
sold the project. 

was made on the 
Granville Southern 

8. In the early part. of 2006, tr.e City of ::Jes Moines was 
contacted by the new owners of the property and 
project, Pacific West LLC, to discuss the s::eps needed 
to complete the Pacific Place project. 

9. The new owners renamed the project Pacific Heig~ts. 

(Bl Subdivision 

1. Except where otherwise 
plat: is consistent with 
the cornprehensi ve plan, 
polices and regulations. 

stated herein, the proposed 
the applicable provisions of 
zoning code, and other C:cy 
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a. The deve:oper has submitted the requisite permit 
applications for a preliminary plat utilizing 
the provisions of a subdivision codified in 
Chapter 17.16 of the Des Moines Municipal Code. 

b. PUD' s are authorized in all single family 
residentially zoned areas. 

c. The application specifically requests tc divide 
12.98 acres of underdeveloped land into 77 lots 
for residential ~se. 

d. The zoning for the property is RS-7200: 
Residem:ial Single Family 7,200 and RM-1800: l 
·.1:1.it per 1, 800 square feet. 

e. The Preferred Land Use Map for the Des Moir.es 
Comprehensive Plan indicates the subject property 
as preferred for single family developments. 

f. The Preferred Land Use Map for the City of 
Federal Way indicated that the subject proper::y 
as preferred for high density single family and 
rr.ul-:ifamily. 

g. The subdivision contains tracts for wetlands ar..d 
required buffers; therefore, the number of lots 
witr.in the subdivision shall be determined under 
the provisions for li~ited density transfer for 
environmentally sensitive areas codified in DMMC 
18.86.090. 

h . The limited der..sity transfer calculation o: 
potential dwelling units in residentia: 
deve:opment proposals is determined by t~e ra~io 
of developable area to undevelopable critical 
area of the development site. 

i. The limited der..sity formula is designed to 
provide compensation for the preservatior. of 
critical areas, flexibility in design, and 
consistent treatment of different types of 
development proposals. 

j. T~e maximum number of lots within the 
su:Odivis:..on under with the limited density 
transfer calculations is demonstrated below: 

[(Developable Area) divided by (Minimum Lot 
Area/DU)) + [(Undevelopable Area) divided by 
(Minimum Lot Area/DU) (Development Factor)] ; 
Maximum Number of Dwel:ing Units. 

((124,746 / 1,800) + (297,765/ 7,200)] + 
[(140,719/ 7,200) * 0.24] ; Maximum Dwelling 
Units. 

(69.30 + 41.36] - [19.54 • 0.24) 
:>welling Units 

Maximum 

110.66 + 4.69; Maximum Dwelling Units 
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115.35= Maximum Dwelling Units 

115 = Maximum Dwelling Units 

k. :'he reduction in -::he mir.imum lot size is 
consisten~ with the intent of the zoning code. 

l. Development Services issued a wri:ten notice cf 
complete application on December 4, 2006 
providing official notice that ::he applicacion 
:net the procedural submittal req·.1iremen::s 
established by the City. 

m. Development Services issued a notice o: 
preliminary ?UD subdivisior. application on 
August 6, 2007 and October 8, 2007. 

n. A Mitigated Determir.ation of Nonsignificance 
(MDNS) was issued in accordance with WAC 197-11-
350 and DMMC 16.04.110 on December 4, 2007. 

o. A p'..l:01 ic comment period for the MDNS was 
provided from !::>ecember 4, 2007 to :iecerrber 31, 
2007 for the State Environmen::al Protection 
Agency (SEPA) determination. 

p. The Des Moines Planning Agency :net on February 
28, 2008 to review the FUD subdivision. The 
?lanning Agency recommended that the Council 
approve the pre::.iminary FUD subdivision. The 
Planning Agency voted 7-0 in support of this 
recommendation. 

q. Developmen:: Services provided a no~ice of public 
hearing on February 11, 2008 and provided an 
addit:.c:::1al public comment period :rom ?ebruary 
1:, 2008 to February 28, 2008. 

r. At the Februar,.1 :rn, 2008 March 
hearings, an opportunity to 
comment was afforded to that 
interested citizens regarding 
modified subdivision. 

27, 2008 pubL.c 
receive public 

applicant and 
the proposed 

2 . There are adequate provis:.or.s for drainage ways, 
righ-:::s-of-way, sidewalks, easements, water supplies, 
sanitary waste, fire protection, power service, parks, 
p:aygrounds and schools. These provisions include: 

a. The City has reviewed Traffic Analysis prepa:?'.'ed 
by Transportation David Hamlin & Associates, 
dated May 1998. 

b. Tr.e City has reviewed Traffic Analysis prepared 
by Mirai Associates, LLC. dated November 2007. 

c. The subdivision is served ny the development of 2 
new public rights-of-way and one private access 
tract. 

d. The road layout provides connections to :s<n 
Avenue South and South 279th Street. 
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e. Devia::ions to ::he street standards are authorized 
by DMMC 18. 52 .100 ar.ci DMMC 17. 36. 010. 

f. The City has reviewed a Technical In!ormation 
Report prepared by the Peterson Cons·c1lting 
Engineers dated November 2006 and revised March 
2007 and June 2007. 

g. The proposed surface water detentior. vault is 
consistem:. with tne 1998 King Coun::y s~irface Water 
Design Manual. 

h. All electrical and communication systems shall be 
instal:ed underground by the applica~t. Existi~g 
above-ground electrical and communication systems 
located in a__ ~1.ghts-0::-way aciJ o ini~g the 
proposed s·c1bd i vis:.on and extendi r.g from c.he 
subdivision to tne nea=est ut1. l ~::y po e also 
shall be undergrounded. 

i. New !ire hydran::s within the subdivision will be 
installed by the app:icant. Insta:latio~ of the 
new fire hydrant will be done concu:::-rer.tly with 
the installation of the required right-of-way 
improvements. 

j. All sewer, water, or surface water utilities will 
be within the ROW er cor.tained within the 
appropriate easement. 

k. T:'1.e applicant is required to make a paymer.t in 
lie·..: of park dedication. T:'le :.otal in-lieu fee 
for the p:r-oposed subdivision would be based on 
:.he Agreement and paid at the time that applicant 
applies for approval of the final plat. 

1. As part of :.he project the applicant will be 
required to pay school impact fees to the Federal 
Way School District ir. the amount of $96,180. 

3 . The proposed plat des ig:1 wi 11 serve the public L:.se a::d 
interest and is consistent with the public health, saEety, 
and welfare . 

s . The proposed preliminary subdivision provides for 
coordinated development with adjoining properties 
or future development of adjoining properties 
including by providing additional connections to 
t'.'le east. 

b . Copies of the site plan were reviewed by the City 
of Federal Way during the review of the 
preliminary PUD since part of the project is 
witr-in the jurisdictional boundaries of the C:ty 
of ?ederal Way. 

(Ci P:anned :Jnit Development (PUD} 

1. DMXC § 18.52.180 allows :or the reduction in lot width 
and lot size requirements for PUD subdivisions as long 
as tr.e density within t:ie PvD subdivision does not 
exceed density for the net deve:opment for the 
underlying zone. 
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2. DMMC § 18.52.100(5) defines net development as the 
area remaining af'::er subtracting the area set aside 
for churches, schools, or cornmercia~ use from the 
total development area. 

Net Development Area divided by Minimum Lot 
Area/DU= Maximum Number of Dwelling Units 

(124,746 / 1,800) + (438,484 / 7,200) = ~aximum 
Number of Dwelling Units 

(69.30) + (60.90) = Maximum Number of Dwelling 
Units 

130.20 = Maximum Number of Dwelling Units 

130 = Maximum Number of Dwelling v~its 

3. In the RS-7200 zone, there are approximately 6.05 
dwelling units per acre and in the RM-1800 zone, 
there are approximately 24.2 dwelling units per acre. 
After excluding the proposed and existing rights-of­
way and all access tracts, there are approximately 
6.80 dwelling units per acre within RS-7200 portion 
and 9.52 dwelling units per acre within the RM-1800 
portion. 

g , Within the PUD, 3.69 acres or 28% of the site have 
been preserved as open space and 6.68 acres or 53% of 
the site is utilized for home construction. The 
remaining 2.56 acres or 19% is utilized as pub:ic 
right-of-way or private access tracts. 

(CJ WETLAND "A" 

1. The City has reviewed a wetland delineation report 
prepared by Wetland Resources, Inc. dated July 29, 
1997. 

2. Wetland A is a 60,000 square feet wetland and is 
considered a pa:ustrine, unconsolidated bottom, mud, 
permanently flooded, excavated. Vegetation within the 
wetlands is dominated by willows, salmonberry, yellow 
iris, lady fern, and speedwell. 

3. Wetland A is considered "Significant" wetland since the 
wetland is greater than one acre in size and has two 
vegetation classes. 

4. Pursuant: 
require a 
edge. 

t:.o DMMC § 

100 fooc:: 
18 . 86.070, "Significant" wetlands 
buffer measured from the wet:and 

5. The wetland buffer will be reduced to 70 feet . 

6. The applicant will construct a trail within the wetland 
buffer consistent with DMMC § 18.86.100 

7. The wetland and corresponding buffer will be placed 
within a separac::e tract and deeded to the City at c:he 
time of final plat. 
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(E) WETLAND "B" 

l. The City has reviewed a wetland delineation report 
prepared by Wetland Resources, Inc. dated July 29, 
1997 . 

2. Wetland Bis a 5,550 square feet palus~ri::ie, scrub­
shrub, broad-leaved deciduous, saturaced wetland. 
Vegetation within Wetland Bis represented by 
salmonberry, sedges, and skunk cabbage. 

3. Wetland B is considered an "Important" wetland due to 
i:s size (less than l acre), presence of two vegetative 
classes, and the fact that it is not located i::1 a 
stream corridor. 

4. Pursuant to DMMC 
require a 35 foot 
edge. 

§ 18.86.070 "Impor-:.ant" wetlands 
buffe::::- measured from the wetland 

5. Past development activity has altered the hyd=ology of 
the wecland. Additionally, the majority of the buffer 
on the north side of the wetland will be removed as a 
result of the new road alignment discussed above. 

6. Wee.land E will be filled and mitigated at a mir:imum 
ratio of 1: 1 on site through the creation of wetland 
adjacent to Wetland A. 
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~TILEMENT AG:REEMENT, WA.lVEJl AND RELEASE 
Jy A.lid Between Gr:11nillc S01tthern Corpora.tioll 'Donald & Marie Tam; And In. Citi~ 

Du~anes AndFedU111W:11y 

WHEREAS, the City of Des Moind ~<o .... Mo.in4aSj Ls a munf<riplll c«poration org:wzed uader 
the ws ofth<: State arw~ a.nd bas autborit-1 to c;iact l.1w5 and ent:r mto ~cmcnLS ,o 
promote :he bcalth, safety, lll?d w~a.re of itli citizens, m..l lbenby control the use and dcvclopmc:211 
ofpropetty within its jurisdiction; 

WHEREAS, the City of F odml W a.y ("'F=d«al Way'') is a lllwicipll corporation OJ'gDiriz.ed lmder 
the lawt of the State ofWashingt= aud bu wtbority to enact law, md enter into aqecmcnlS ro 
pr()moto 1bo hca11!I. nfi:,ty, IQd we1!m ofhs ci=cm, ~d thereby CQlltrol tho me Bild d.enlopmcut 
of property within ils juriscictlon; 

WHP.RP.AS, Gn!nil1e Soath.eni. Coq,oration C'Onmvillo Soa:thcmj aoo the, m.miial Comm111Utyof 
Dcmald aa.d Msrie Tma ("Tavla")(Ormmllc Southffll Ill.Cl Tm, shall ~ col.lcGlivcly be: 
n:faxed 1o a& ''Granville") (Noto: 'lbc tezm "Gm.villc1' aprcsly includca "Coastal Pa.cuia 
Ikvelopm.ent, hie.," Che name of 1hc applicant ~ in some Killg County .files usodated with 
the ~cd ap:plicatiO'll) blvo 1ilcll an application wilh XiDI CoQllt)' andc:E' Km& Collllty 
Pat Applictdon 807C0270 for ~ o! a dm,Jopui.c;t JIDjoot on rca1 pxopaty ("(ltanrillc 
Property") knoMl u lacdtic Place. KiDg County's code, teiU!atio.tlG, 111.1d land we contxo'Js, 
tbcretbro. apply to caid pn,Jctt, Ta.'ii• owns the Onn'li.llo 'Propeny wmch is lcgally described in 
El:lubit A attached hereto, Grm9filll Soathr:m ls .ander contract to purchase llw Gnnvillc Property 
fron:J Doaald and Marie T&Vis; . 

WHJ!RBAS,.Xmf County"• code, rcgulaiions, llld Jmd wie ~~ applicable to the Goovlllo 
~ dev11lopment J)t'Oject known a., Pacific Placa filed with Killg ~unty undar K.ing Co11'1ty 
Pconit Application 807C02.70 wotild llllow for more lolshmits. less open t,pace, and otbu 
dc:vclopm.em OlaJl wou.ld be cumotly a1Jowtd under De.1 Moioes' code, regulations. and land u.,e 
cootml&; 

WH:ERRAS, ca or Augu~1 13, 1998, the lUUI issued a dec:l.rion ,pproving the aimexatiou of 
propertyla:J,own as the Ilcdondo IU'licraAMwtion .Alea. File No. 2016, which Included ii porti~ 
oftlw IUbject tul property iD!D the Cit)' ofDu Mobus: 

WHEREAS, Gnnvillo .filed m eppcal of tii: BRB '& anasxatiOJJ. decision with the Kini Counly 
Sup«ior,Court l'lll.11« Cauo No. 9g.2.19694-7KNT. SubsequCD.tly, the court cauductc:d a hearing 
ancl rendarcd a writ= decision IDd judpiant; 

WHl003A.S, an apr,~ mil ~nl w~ ' ti.led liom said Kiug Co\IIlty Superior Cout's 
declsiO!\ in the W uhhigt:oil State Court of Appeals, Divioion l. undc:. Cause No. 44$28-6- l; 

WIIEREA.S, the parties wish. to settle tbe litigation. devclopmcor i.5sues, m.d the undcdying 
dispute, including. but noc limited to, comJ)1'1:)arise of tbc 11pplicable oode, tcgulations., 111d land use 

EXHIBIT2 
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~lllrola ~lical>Ie to~ Grmville Property dove!opmeot pmject laio"l'.ll a., Pacific ])laco filed witb 
King County under King C.Olll:lty Pcmrit .Application 807C0270, .in a mulWll}y safubctory aunner; 

WBERRAS, thi.t Settlcn:u:Ql A&rec:nt11t, WliYcr IDd Rcl~o- (hcrc:aftcr II A8fcemcm''} is entmd 
u:.to by and bctWeai GrmvU1c, DCII Moi.nC$ mi Fedanl W:r; (colleciriely ~effllc:cd u "'Parties") 
to tesolvo legal m.&ttcn arising out o! lavlsuits known aa GnnvUlc So:alheoi Comgi!tigo, ct al. Y, 

The Wyqmgtog Boupd.l;y R.t,yiew Boa4 tor Kiog ColljRty. ~ fl. ICmg COUD.ty Superior Court 
Canae No. 98·2•1969-4.7 INT, me! Ormvillp Southern Corp, etjl. v. The City ofFa;!cnJ Way. c:t 
II, Coun of Appeals Ca,e No. 44518-6-1, 1114 to fbrcclos.e funhct claims, d.im4ges, requests lDr 
mj,mctLve n,liof or ~ amcmg the parties mm= io aaid matters. 

NOW THHREPORE, io comideration o!lbc mutual promiJc& te.t rorth herein. the patties agRe as 
followl: ' ! 

l. OnnvlUe. pn ill OWD, bebal( itl hon, agmca.· 1nmncss partncn. mvestom, 
optionees/optioiiora, accuton. ~ and w:ips, docs un:&y ftlcasc: ~ w\ every 
OIS,8 of the latics, 1be1r ~ and umgu, offlccn, officials, eq,loyccs, 8'cmls aud. attomeys, 
hotb indrridu&lly and In their ~ capldties, hm. aey IIDd Ill claims, appeals or disputes 
bct'lfCQl Grlavillo and lht,Pa:t1ie1, ·mbcr Joinlly or~. 1h11 Jiave been or could ht.vo been 
n.ucd bl Ormyill11 Southcm. ~on, ,t al, v. lbe Wuhipgrog Boupdary Jwdm Board for 
Km, C-otmty, pt al. Xma O>mity SUpqior Court C~o No. ~-2-196g.i.7 KNT. « my eppew 
related lhcmo, &tm any ollims for datoagts arismg out or or ~ to the City of Dea Moine:i' 
R.cdando Rivic:ia aw::,exa_ticn, lll1d frol.'ll 1be ecrtlon, of any party in litigatilJg' the aliovc.-tcfmn:iced 
CISe3 orinc::aterin1imo this AgroemmL Plavided, bow~, lt is cxprosdy-an.de.c&tood aod agreo:I 
dlld dm pmgrtpb ahall in DO way bar uy party from filing a claim, demand, or lswsuit for 
spcciio p~ of tho tenu.s ltJd ccmditions of 1his Agmment or 1or damages iaisiDi out o! 
brr.ach of toe ~ and COllditiom of this Agrc=:iCllt 

2. Grmvillc wmmts md. dlirms fhat il bas ~ &01d, tra:nsfaacd, or ~o usiBJ)O(l all or 
ar,.y of itl inklt:,ts in aAY •of jts appeals, ~ reque:sta !Jr reliof or ~es of action releascct 
b.cmll ar.d. ihAl it ia solely empowered IO waiva and re!~ hid mtttcrs. w support of th!, 
n:prmm1atiou aad In sapport of Thb Age,:mcDl. Chavilla •ea to indr:mmfy ancl bold harmless 
m:, md all of tbe Paxtics md 111ypeno11S or Glltitlcs eovcm! by this~ and any &ffillatod 
pe:mon, compmy or entity for my dmap, co;ts, lttolll8)'3' fees or other c::xpc:mu in d:!euding 
my action brought 'by Gn:r:rvillc:, or azycmo cbimmg to hold ao intemt frmn Grmville based ou tho 
appew, o!aiml 01 uuscs of ICtion'eocompwcd by this AgJ:-e«nent. 

3. ~ cmuideralion fur l1iil ~~t, ~d '1pQ.Q iho appro'l21 and c::tecution of this 
AgreemeDt by 1bc Parties, Gnmvillo agn,e, 10 dimnis.1 wilh piejud:lcc its cn>».-appcal. aow pcaduig 
bem !he Wl3bington Co11rt of Apptala Clltitlc,d CJmpyilldQUfbqp, Corp, et. al. V, The City of 
fedmJ Wgy, et al Comt of Appeals for 1he Stlte of Wu1Jinatc,a. No. 44S28-6-1, u~ a 
stlpulliiCll providing fi>r vacation af1he Final ]udgm.eot pmio111ly ente.rtd by the B0110.'11blc Dean 
Luw In GrapyjUe Sqrrlhrrn Com<ndon. at at. v, Ihe Wuhingf.on Boandarv Review '&t.[d mr 
King Co~. c;S,ll, Kills Cow:rty Superior Com\ Can.le No. 98-2~19694-7 IC.NT, and di~ with 



49

49

Settlmeat Agreecic:nt, W liver nid R.olease 
Pagel of8 

prtjud.iee i.b zppea1 i:o Cause No. 98-2-19694-7 KNT. GnnwiUc:, how~..r. sh.all .not be required 10 

withdraw WJJ.Y app!icariou for l1md U9c: dcvc:k:pment 011 the Cm.iville Property tut ne 11ow 

pending md vestec with King· Cbl!nty,-inoh1ding.:bll".., cot'l.fu:iited to, th= 11pplicati<>ll filed a:tdet 
King CoUllty :Pamiit AppHcat:M 807C0270. Grim ville, ~er. ag:ees that '.lpOU annexatio:i of 1 
pollf:ioa of th.e Granville Pl'opc:rty 10 Dea Moines., as set forth ~ein. tbat lGrli County Penni 
App~tion 807C0270 aball. be '1"msfell ed to Des Moi:nos ror proc..."Uing GUbjec:t to tho terms aod 
conditio11.S of lhia Agrec:mCl!lt It is cxpl'CIGly llDde:rstoad that su.b.seq\l.Cllt building a:i.d olhct pc::mitS 
sauabt for \lllit, to be ~ OD the zubj~ propert'j .fullo-wing a=e:xation of a. pcrtion of the 
GrmYille Property into the City ofDN ~!oinc:s .sbll be processe4 ~ b l&ai use an4 buildizig 
coda of the City ofDc:s Moines, subjtt:t to t= tmm &Dd con.ditiom of this Agreemcat 

4. J.J CCllllidttation for the mutual promise::i Mt furth herein. tho Parties collectively agree as 
mllaws.: 

A. 11M: Plrlics shall jointly mek relie( :.r.aodificltian, at!d'ac:tiou, or vacarlm of 
that judgmcmt filed bi Kina O:nudy Superior Court under Cause No. 51g..2,.. 
19694-1XNT, OD tJu, basis that aI1 iaauca, claims, md defi:mes Jdatlve to 
eald rudgmmt bs¥e beG1 compromised a rdhc:ted in tit Agreemeut. Des 
Moma sba1l fbi1ber proceed 10 modil;y, iixiwa, and obtain all appropriate 
fll!pl'Ovala Soc tha Redondo .Rmcn ~an Area. File No. 20?6 ,o that 
the~= of the Gtmvillo Property l)'ilig w~ of the eastern bolmdary 
of Ls• Ava. SOQ!h as depicted in rbe '"lllurtrative Sne Plan" attai:hcxi b=to 
as Sxhibit B llball be am~ed. into ~ Moines. The l'111ties llllaU 1il.lly 
support tb4 ~on a! 1ht said portfuD a! die Granvill<i Property ill1o ~ 
Mom.es. 

B.. 'Wrthin 15 days of'.tbc date of this Agn:emeait, De& Moines and Fcdcn.l Way 
\'ll'ill QOIDIUOReo the public process for l!llendiog the:ir IDtcrlocal ~. 
d210d Deecmber 16, 1996. tolatiDg to lhcir nspectivo Poteotial Annexation 
Area Desip.llicm. Pollowi:q oompletioQ. of the public proct.4~, the Des 
Maines 1111.d Fodaral Wq City Catmcl\1 will t.cnsida I propo$ed amenclcd 
PM fnterloeal ~ ~ sets the PAA boimdiry betweeii Dts 
Mainelr. end Ped~ W&y at 1bc eanem edgG o! tlie right-of-way ot IS,.. 
;..vr:mic South. u depicted on the muatiative Site Plllll atticbcd horeto a., 

Bxh!bftB.. 

C. Prior to the llllll=tatSon of any pottiou of the Gtmvillc Property IO Des 
Mom= or ltcdenl Way, Des Moille& and Fcdcn1 Way shall adopt prc­
umc:ullao ~ and olhc:r 1md u.,e conttols ,i.d n:guhtioos io 
comoimaace with the "lllw1n1ive Site Piao" ltticlied hac10 as E.rlilb!t B, 
and the 2'.onmi llld Building Developmm:it Agremleut ana.obcd hereto as 
~'bit C.. In case or canfiiots between lhi:! Wuatntivo Site Flao and 
.Building DIV'elopm.eut Agrocme:111 .mil Di:s Moitlts', King County's, ot . 
Pedtnl Way's zomng, codes, ngubtiow, aad laod use c:ontrols, tho 
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"Illustrative Si~ Plan" attached bcmo u Exmoit B, ia:d the Zonin2 iUld 
Buildmg Develcplnezii ~e:Df $.ehcd lltntu » Exhibit C sluJl control 

t>, 'Cipo.11 IUlloxariou of said portioo of the Gnaville Property to Des Moine.,, 
King Cowny wll ti::W&fer to D4= Moillcs the pro<:Cld:ug oC Gn11:villo', 
application for~ multi-l'ami.ly dl,ve.lapmtm projec:t 'on the cnrlre Gnmillc 
Property lalo'l\lll as Pacific Place CcrodomicillmS, Kini Co11Zl1')' Pamir 
Applicuitm 807C0270. Said Kmg Ca\m.ly Pemiit A:pplicatioo 807COl70. 
shall bo deemed modified at lbe request of I.mi County, Des Moincl, and 
Federal Way to e.onfoi:m with the "lllllltrati'll Site Plan" attached hereto u 
F.xli:lbit B. aid the Zoning acd 13uildmg ~ment ~ccit alta.cbcd 
bereto ~ emibi: C. Jlrovide.d. that llid J:iDa CcUDty Pemiit AppliCllion 
807C0270 &hall nol bo "lrithdrawn from King Comity. $all 110t be de.ei:ued. to 
lave bDQl modified ..i the request or (be apptieant, md said ~ &hall 
~e DO impa.ct an lhe veatcd stlCQs of acid Img County Pcmxit Application 
807C0270. 

E. Upon .aid l!md'tir, uid King COUDty Pemut Awlicatioo. 807C0270 ahall be 
_processed by Del Mom.es in coIJ.fbcn.mee 'Wilh tho tmns ad eomfidam of. 
tbis Agreemad.. It i, cxpn:ssly uudcn1ood !bat f'Obaequcm bllilding and 
~ pc::anit8 ~ for umb ta bo· canstraeted on the llll>joct property 
ii>llowm, .moi:xa1ioa. of a portion of tho Grmville Property into tho City 0£ 
Des Moine4 sball b6 processed nnder tho lmd ~ and building coo.es of the 
aty of Dis MmDa. .n'bjtc:t to 1hD temv Di eanditi011 umn By Ibis 
Agxecm.lmt. Pod.cal Way CO!UleW to tho tnmn:r of said applicadan to tbe 
City ofDes MoiDca, md the proeessing or said a:pplicatiOD :md'or Slllmquc:m 
peimit applicltiom on the Gnmvillo Property by D&:i Moines, subject to the 
ti:nn.s mil condltions bl:rcm. 

F. Upon timaatlDD of uld l)(lltian. of1bc Ormiik ~ to De4 Mou,e.s. 
Des MoiDcs shJD. proc:c:ss Ormvillo'a application fot the dMlopmeo.t 
pxoject on !ho entire Gnnvillo Prvperty 'known u Paci& Pta.ce 
~Kina CoUDtyJ>mtApplication !07C0270. Gr.,nville llbail 
uot be ~ to nbmi\. tile. OT produce any• additiODlll docUIZICDtation, 
report&, or lnfimn•tian o1h!:r tun ptevioos?y provided 10 the Pazties u part 
o! uid Iw1 Co1raty P«mit Appllcatla11 807C0170. It is Clltpreuly 
tmderstood 1bll 1his limit CD. additional do<:omrnt•t:lon shill iM>t be canatrued 
to apply to any pr.unit appHoatiw !led d8I" ilUlexatian or my partlllXI i>f lhe 
Grmvilln Propclty iD1o tho City of Des ldomo,, ~cq,t i>r oey fUcli patmit 
'application Qllf ia required Ji:rr sppronl as a Plmnad Unit D•velopmeat or 
Subdiviaimi. ot the dnolopmezit p;ojtci on 1ha mtiri: GrmVJ1lc PlOpm'ty 
lcDown u PIM!i.fio Plaoo ~. Kma County Pmnit AppUcltion 
807C0270. Tlw Partica agree that \hi doc:amt:nrAtion provided to the Parties 
u part of Aid King Coanty Pat Applicaliau 807C0270 ii as follaws: 
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. . 

• 

• 
• 

• 
• 

• 

• 
• 

Ti:uviroimi.cnu.! Sito Asswment by Earth. Consultallt', Ille. dated 
Septambc:r 23, 1.997 
Roiw Varimce by ):)BM CoD.&Ulting Ellgineers datCMi Febr.wy 19, 
1Ss>ll · 

Subdivision ~ by First American Title !r.sunnee Ou:upany 
Ord« No. 345J22-S 
W'1ldlif'c Stady by Wctla11d Res~. Jnc. dated Ma?ch :ZS, 1Sl9S 
Level On1 Dramag, llep4rt by Bastside Comu1tmts. Inc. dated 
Aug113t2j, 1997 
Oeotcchnii:111. Report by J. Keith Cxoia, P Ji .. dated Miry 31. 1.997 

. Traffic Report by l>r.vid Ha:mlm .t Associ•~ md 1Ub.Jcquc:ut 
•ddmdmn• 
Lnel Two D6wnstrsam Au.lfysis by DBM Comlaltm& Bngillccn 
dated Iwie 8, 199& 
Teclmi~ Imi>Jmatiov. Report By DBM Comu1tiDg &gioccrs dated 
Octobls' 24, 1997 
WeslmllRepc,rt by Wetland~ me. dated July 29, 19!)7, 

Dos MoiQoc' review, proc:eumg. -1 approval of nld epplieatioo slu1l. be 
limited ta a dttmnrin#inQ that Aid project complies with die ''Dlllltralive 
Sita l'lm" arudicd hcmo . IS Exhllrit B, 1he Z.onn,,g and BIU!ding 
Di::velopmcm Agrecmont llft»chcd 11.mito a.s :B:clu'bit C, IUJd ofua conditions 
s1*d hGre:iD. Mmecm,r. l)Q ~ ahaJl Jl()t ~. l'CSW)d, W: 0~ 

modify IJIPIOval, pw,iously v,mtccl by King County wdc:r sad King 
c.<>un1y Pt:mrlt Awlicalion 807C02?0. P.xoept as olbarwisc stated hetein, 
De3 Momea shall fi&t1ht.r' appt0v11 said project subject ooly ud aclusivcly, 
wi1b:nlt modwcation, ammdrnmt. or addition, to ihe term& and conditions of 
1bc, ''Dlllam2iv• Site l'la'" attacllcd ht:rdo as Exhil,.it B, tho Zoumg and 
BuUdmg Developincm Agnan=it atmch.ed horCfO as B:u:a"bil C. amd otht.r 
collditions st&tcd hcrcm. D=s Moint'$ 114 Fcdcral Way shall oot object to, 
cballmp. or otbcn,iso oppoR dGVCJopmaiu of the Onmvill~ Property ia 
acc:ordm:c wish the ''Illmtnllm Site P1ID" lt!IGbed bcrcto a:, Emibic B, the 
Zoll:q and Buildms OewlopmCDI Agrce:mGllt attached hereto 81 Exhibit C, 
lltld other ~adi~ ctale4 bnh1. Jitnmded, !hat Du Mom• aball prcv.ido 

· Pcdr.nl Way a rnimmmn of !oudem (14) 43)'1 within wh!cb to re,,in, and 
comment OD Dea ~-· appnrn1 o!Gn:mllo's P&elfia Place pioject. 

o. The tCDIII md CQuditiollli or iho "DlllStnltive Site Plan" attached bemo u 
Exhibil B.. die Zomag IUd B-aildiDg Devdopmcnt Agrccm~t attached bmto 
asliiw1>it C, and oth«r condirlom. stated ACRn oa.n be amaidtd. modified, 
ot chmgod upon the eoqxea wrlttea approVll ofGnAvillc (its ~rs or 
assigxia), Des Moines, a.ad Fcdtn.l W..y. 
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Seltlanent~~t, Waiver aid kclc:ue 
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H. All ptocd3, TC'lievr, atid approval o! illh•eqoc:nt 11pplic1tiogs tiled relative to 
the i:ntini Gnmrilla Property, incl.udiug but net .limited to, ~g, dfauiagc, 
CODSttuctiQll ~ and wilding pcamb, shall bo by Des Moines 112d 
subject ta !ht rod,. regulatiou, am requi?ements of Det Moines, exc.apt u 
o1hc:nNc .rd b1b in the 1llml.s md conditiou.s of the ''Dlwmutive Sile l'la:n" 
attached b=ro as Exhibit ll. the 2.-g and Building De\lelopm=it 
Agreement zttJcled bento as !xhibil C, ac.d other conditions stated •.ic. 
Provided.~. 1hat Fcdcnl Way sball be givai a t'l'IO week period 
foll~ aubmittal to rmt!PI me! ccmmem mi sald applicati(m.. 

L The City or Fcdlnl Way will dismiu ib appeal now pending beft,ro 1bc 
Waabmgton C'.ourt of Appcab mtitled Grmnlle S<1u1hqn Com, et al, v. The 
Qity ot P*'1 \Vay ct. al. Court of Appeals for tho Swc of W3$bington, 
No.445~1 

J. lSKh and ffYety a/the nmied .Part.113 ~ to prcpu, re-vise, support and/oi 
ca:~ pl~ ziotice,. 111d eo11~ a~en.lS, u well as 
condoct mN« pat11aipatc i:D aoy public hcacil:lgs. deemed neccsnr:y to 
e.ffeeble 1bt im= a4 pmposes oftliis Agre=anl 

K. Ea.eh and ~ou.e of the llDHdP&rticll 1grcato~ uphold and dcfeod 
1tis Ag;reaa:itm. Iha GVCl:11ofm appeal. chalkngc. or law$uit seelcing to 1e1 
aside, modify, or mid.ti( void or iuval.\d Ibis Agrec:w:nt. In th~ event, tb;,J 
this Agreement is Nt uide, modiliod. voided. or invalidated by a comt of 
law, Onzmlle lball bo he, in itii disaotioll, tD pttx:ew wi.111 ill appl.iulillll 
fur awroval 1llldei King County Pomtlt Application B07C0270, ;u initially 
filed. . 

5. Although King Couidy is not a ~ pcty to tlli1 A~cit. tb.i:, Cmmly is CQ(:01ttagcd 
lo support 111d 111b actiom comlsmo1 i.ewilh. 

6. The Pwtiei UDdealand and ar;ree that tllo coiasidi::ntion tbl, Parties herein agr= to 
undr.dak-. in the fOlJ:Q of C<IDJllihaleo with the abov..refcnDled conditi.ON, comtitntes Ibo Putic:s' 
lo1al offi:r to resolve md 1C(lle my 111d Ill appeals. olabm, damagc:s ot disputes unaog the parties 
b~ ml ~ it ii fall. compl~ mt lldequalo Q)usldemlion llld compensatian for e-ach othu's 
acecptaaoo of tha Cmm mled ha:tm md that 110 Pcty will n,ceive aoy othu or fbr1ha 
c:omldi::ntion UDder lhe tcm, oftha A,m:ul1111 otlw- thm that c::xpicnly set forth hmdn. 

7. l'll. tho ~ of !hit failure or imbility of the Parties IO comply with tho tcnns md 
coodiliCllll of ~ ~ Gnimllo dw1 b111 free, iD its disatitlon, to pxocecd wilh iis 
applioa1iOll Jnr tppronl UI¥Sor Km, County Pei:mit .Application 81Y/C0270, a initially filtrl. In 
sacll miJVent, the City oflTcdaal Way md the City ofDet Moines arc libwise nee to commmt 
upon, objeato; opp~. Clballc:D"1 mVor appeal d!J'Velopmmt of the Granville J>ropcrtyuudef I<i.ui; 
County Permit Applicatioi:i. B07C027Q, as initially filed or a.s rabsequeiiUy modified. 
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Sltllcnctit A.glllelllGDt, Wlli"Vq" ex.d Release 
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I 

8. This Agrea::i.cmt may bt: executed in ideruica.1 countena(!S. For pu:rpos= of recordi!lg, 
illiDg. orproYidmg ~ic., Qf llua Agrcc:QCJ.t, the comit~ .~ pages (ax:d 11:ly cth~ pages 
lhJt are !pcciaJJy m.nxed by tl:le aig!l..ll.!On) may be !Jiscned into ane of the counterpms to crcat~ a 
sing!• ~gjnal oi capy of the an= agn:,::m=t. · 

10. This Agreaent shall be~ under the laws of the Stile: ofWasbtigtoo. 

11. The Parties ~y a:otharize ~ lUtQnlC')'I to (1) cxacute lhe :pJ)l'Opriale noti(;CS to effe.ct 
dismlssal(s) wifb pntiudice of my imd all appi::all or cwm, lbc Patties .l:ia'le initialt.d against my 
othtr Party(ies) or my perscms ~ by this Apmcmt; IQd (2) Lake all occecsary and prope.r 
mp, lo eQllUrC thal ,uch notice$ are filed ou. tSXecuti<m oflbi$ Aer=nagt. 

12. 'Thu A.gxee:rncot shall be bi.od.mg11p011- tho hem, sucee:saimr and wigna ofb parties. Bech 
of tbo signa!tJcia zq,ffl!Clll3 11114 'ttammb that he or she has the 11111borlty to sign for bis ar her 
~mtity. 

13. Attomeya' Feet, Should it be ~ fot my pat)' to llii A.grc,c:mcnt to imtiJLto lepl 
~g:s t.o a.djudic~ my Issues admig hc:minder, the pJl'IY or parties to such legal 
pro«ttliQgS who sw,cturtially prevail aball be cctitled to reimb\lmm.aat of <heir aitoxneys' fees, 
coii,, expcn.ee, mi ~11 (me~ the !fleo:s lllld ~ of e,cpert and tu:t witncssei) 
~hly iDcutrcd or made: by the wbstantially prcwilmg pll1ies In prc:puring to bring suit, 
durq: iuit, on appeal. oa. petitioll fo: tl:Vicw. 111.d in en!olcing my judgmm or award, fiom tbc 
pllrty or parties who do not submntiaI?y pm-ail. 

14. &tire ~c:ot.. 'Ilii, Agreemmt is fllo fiDa.l md complete c:qm;ssiou of the agreemmt 
of the ~ on all 1bese !llbjec18. 'Ibis ~t may not 'bo modified,, inlerprated. amended, 
wzived or revobd omly, but ollly by • Wtiting ~ by 1lll plrties. This Agrc:o21ent sup~edea 
and n:pla.ces all prior ngreomems, clilcuJ&iom aD! reptt:Sentatlom OD Ill these ~bjects, all of which 
arc merged inlo, uid supenedcd by, this ,AiRcmcnt. No party is mtering into lhi, Aqecment in 
i:eli.ance on CJY oral m writtc pro~ inducemew. ,eprcsalWion.s. IIXldmtandin&s, 
interpretations or agrccmen'fa other thm tllosc c.onlm1~ in this Apl:ln_Ud and lhe &lu"bib hoieto. 

1S. The l'lrties a.cknowledgc tbat they ba'VO bad 1uU oppcir1uD.ity to r~ew. confu, and disC\181 
this AgrW '9iith ltgl!-oo1=SCI IIOd .that their reispeotivc lcpl coimscl bas advised. that this 
A~ ia "1id, ent'arocab!e. end !.Dgal in all reapect3 Ind tlaa1 tbc undcisigxied Individual& have 
full authority to a:~ this A~st on bobalf o!fhc: rc:&plCtivoP&rti~. 

16. No Adi:oissioJ:l. Nothing contamad .in this .Agxee:m.our shall CQDSti.twe aD aam.i&s:lan of em>r. 
mwgdoing. llability, or my other kixld.. by my of the: pl11ic:s to this Agmemc:nt or by my pmons 
oi tetities released or CQVe:t1'<i b)' tbla Asr!l=-1; pntvidcd, how~«. it is c,qxessly undtntood 
II 
II 
II 
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Settlmic:nt AgrUDic:nt, W liver and Rtlcuo 
P1ge a of8 

and agreed 1hat !his parugnipb sllal.l in n.o 'Vff'/ bar aey party froni 5ling a claim, demand, or lawsuit 
far speaae per!~ of tti. tams and ccoditions of t1w Agreemant or for damages :atisiug oDt 
of breach otthe temi, and CClldidoua of tflis Ap-cemcnt 

DATED tbis _:_ day of 2000. 

for Donald m Marie TayiJ: 

Domld. Tm& 
J?ated: J/.; t/..13 

DmcllS. ~ WSBA 12992 
Rcc:d Mcaure, AttomoYI for AppellaPta 
Grmrrill, Soafbe:m Ctlrp~oa. IIDd 
Ponald md:MlrioTavis 

~~ 
Bob C. S1cd>m. WSBA No. 19514 
Ped.nl Way fmqim. City Auomey 
33530 Fint W1.y Somh 
Federal Way, WA 98003-5006 
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PARCBLA: 

ExhtbitA . 

SETTLEMENT AGREEMENT, WAIVER, AND llEllASE --------· ... -·~ 

GranYWt Soutber11 Corporatlon, Domlld and Marie 
Tam, UI? 1M Oties of.Des ~foina, and Fede1'91 W y 

THE NOB.'l'BEAST QUARTER OF TB:E NORTHEAST Ql1ARTER OF THE 
SOUl'BF.AST QUARTER OF SECTION 32, TOWNSBJP 2l NORTIJ, R..UIGE 4EAST, 
W~ IN KING COlJNTY, WASBINGTON;. 

PAJ.Oll.B: 
I 

THAT PORllON or TBE NORTH 219.70 FEE"r;OP THE NOR'l'll'9ram' QUA.ATER 
OF raRSO\JTBWEST QUARTER OFSEC,rl0-1:l 33, TOWNSHIP 2i NORTH, RANGE 
4 EAS'l', W~ IN KING COUNl'Y, WASSINGTON, LYING WEST Oi' STATE 
mGBWAY. 

PA.RCELC: 
. ! 

THAT PORTION OF TBESOOTB n,,,o n;RT OFTRE NOllTH 43!'-40 FUT OF 
THE N'O:tTHWEST QUUl'IEJl OF THE SOUl'llW~T QUARTER OF SEcnON 33y 
TOWNSHIP 22 NOR'IB, llANGE 4 EAST, W .M.,IIN KING COONTT, W ASBINGTON, 
L TING WES'l'ERL Y OF STA.TE ROAD N0, 1 (PACIFIC MGRW A.'f SOlJTB). 

P.UC&Llh 

THE SOUIB 21.?,?4 FHET OF TBE NORTH BAU' OF THE NORTB'W&ST QUARTER 
OF THE SOUTHWEST QUARTER LYJNG W'E'ST OF THE STA.TE ROAD, SECDON 
33, 'l'OWNSBIP 22 NORTH, RANGE 4 EAST1 W iM., IN KING COUNTY, 
WASDINGTON, 
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F!xhibit C I . 

ZONING AND :Bun.DING DE'VELOFMENT AGREEMENT FOR DEVELOPMENT OF 
'I1iE GRA..WJJ.LE 1'.ROPERTY LEGALLY DESCRIBED IN AITAcmID .EXHIBIT 1 

(1) Zonulg !hill t. RA 3600; 

(2) Development ah.all be proc=sed e:od rppro~ as a Planned Unit Devclopmeiit or 
Subdivi$icn pGNUaDt to~ MoiQea Cod& coo.silTl:llt Wlth Ibo tmms and conditions set 
for..h hem end tfie Settlement Agreemeot, Waiver, aJJd Rdwe to wh.icb this document 
1s ,ppeadcd as ~'bit C. 

' 
(3) · Jil!.oept a., otbe:rwi&e nafJ:.d herein, the 1IUDl.bc!C' of.unlwloca shall i»t excood 84 comisting 

of a mi>( of 21 ,.ingl~family residences, 30 dup~ md 1 lziplt.X. The am of &inglo­
!IWlily residenwi. chipk&ca and trip!cxa aha.1l be subject IO lllDlOt moditicatioD at lhe 

-~ o! che Applicant., ,\lbjm to the ~ ,ct~ Moines 1111d Peden) Way, as 
provided in pangr1ph (17) belO"fl. Ownrenhip :of each lmi!/lol shall be ln ru dlnple 
awucrship. 

' ' 
(4) The 11~. locatiou, type. canfigu:ratioa, ad ~ of ww al'ld loti; dz.e, loc•tion and 

coa.figinti.OD of dctemioo; ~&y b:ctioo, ~. 1111d JeD.111>; bQffe:s; general layout; 
opon q,.i,c11; and nll otbc:r improvament, lhllll bo 'tis <kpietcd .bi the IDu.uative Site r1an, 
daud March 17. 2000, prcpred by PetmQII ~g &gineexs Wlmr Job Nwnbcr 
COPD-OOOL lll'ld attached as lixhlbit D (''Ill-.Jstrltin Site Plan") to the Settlement 
Agrcc,meDt. Waiver, aud Rele.be to which lhJi docameut ii attached as &hi bit C. .Muior 
deviuiOM 6om n.id mostrat=c1 Sit8 Plul m,.y !occur subject to the approval o! Des 
MoUM!!II aod Peden! Way, provided that the 11~ of Jots. \lllils, lllld buildlllg sites cha.11 
remain llllCbaDged, o:cept that the n'12Dbcr of i<>!:I, uoits, 1U1d building lites may be 
roduced, It the solo disctedon o( the apptieanL 'JlbC? dota.itiQC, draiiiigc, acd XQad layout 
reflected in tho lllustrativc Site PlaD may also be chmgcd. mbJect to 1pptoVII by tbe Cicy 
of De., Moines and !he Qty of~ Way. In cpc of couflici.s bctwc:eu tho lllo,tiative. 
Site P1w:i and Dd Moioos' or P~ Way's ~g, codos, ~gulat:ions, 1111d JIQ)() use 
controls, thla Zoning and Devctopmait ~t and tho IDw:trative Site Plan shall 
eootrol. 

(5) ' Tue City of Ced Moines 6hall provide the City of Pe«nl Way a mmimllm of fowt.etu 
(14} day, wilhin whicll 10 review and comment qn;tbe mustradYc Site P1all prior to lhe 
City of Des Moines' approval of ttMI Paci& Place Plaiwd Unit Development. Prior 10 

appmal, the City of .De3 Maws &hall also JllOvide!. the City of~ Way a mlnJm.w:n 
of fourteen (14) days withi:11 whi<:h lo review and comment 011 uy 1pplicatlons fot 
building pennlt! tor individual baildlupllot.a wt.'lhin thll poxtic«J of the Granvme 
Property contained wilhiD the City of 'Fcdffll ;Way PM, as dofined by the PAA 
Jntcrloc-1 Api:meot l,,ctwcen !he City of Des Maine, and the Clty of Fedecal Way in 
effect at the time of any application for a building t,annit Oil aoy lot (oc1ucd on the ~t 
sido of 15 .. Annuc South. To imple,ne:nt lb.is pirl!graph, lhc City of De., Moines shall 
provide copies of the IDl15trati~ Site l'lan, or buil,diog pemiit application, as applicable. 9,;t'..~ 

jjJ~f 1 
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l 
to Uie (:jt.y of Padmal Way, and !Jio l'-dlly revi~ 21.1d commmt period ihall C()l'lll"IJC:DC.: 

upon Fedew Way's ~ Q! lho Flan or applic:~qon, as appliciible. 

(6) The City d Dea Moines shall provide to !he Ci~~ F«lenJ W.-J l.5"1 of the application 
fee a.molmt charged lo Ill• api,licant for any bpj]cli.og pcmul for lots on the Otanville 
l'ropc:zty and IOCl!ed east of l!!~ Avc:nuo Soulbi hyment to Flldsral Wa.y ~:ill be made 
wilhin '.30 da7t1 otDe& Momea' iec:dpt of the fee rtom tho 11JP1icant. 

! I 
(7) IS- Ava. S. u depicted iJI md DJ11$1JUive Site~ mall bt ~ to th& City of Des 

Moinm IS a poblic me¢ ; j 
(B) Development applications &bat ae ~ with the 1mm of dUJ development 
~ wll 'be &cmcd to we w:orponi~ dc:dp considcrorlQD.S md zmtigatiou 
~ that a s\lffieiellt lo m,id ~ aigui:ficant en.Yiramnc,tll ~ 
ae.ccrtlngly. lllc:h appllcllioa alidl be 511~J10 ~ of aa MDNS, whh ao 
additional c:ocditionl cCbc:r1han • rct fOC'lb ~ md.DO ElS will be~; , 

(9) PnMous ltadic.s n:1alN to wcdlllds ~ drama~ on 'Ibo a~ pn:partd md ,ubmla.ed lo 
Xiog Coo;ity lmder King Comity Pamlt Appli,~cu &07C02?0 shall b= deemed fblly 
ldequata and rufflcicnl md &hll1 be used. No ~ttoul 9'Wic.s I.ball be RQllircd. . The 
Pmtiec agxeo tJlaC tho doowe:atltlo11 providl,d ~ Jbe PJltfea u patt of said King County 
P«rnit Applicalio:a 807C0270 ii a follows: j 
Environm«ntal Site Assessmont by Earth ~ Inc. dated September 23, 199'7 
11.oad VadD'e by PllM CaamiltiD1 &ginearl '1!d Pebnlary 19.1998 
Subdivision Guarmir. by First Amo.ocan Title~ C»mplllly O%dar DO, 34S32Z:5 
Wildlifo Study by'Wetlmd~ me.~~ 2.S, 199S 
Lav'Cl ODC ~ lq,ort by Butlido Co~, l'DI;. dared AlJgust 25, 1997 ·' 
Geocechnicel Rcpmt ~ 1. 'lath 01*, P .E.. · ' May 31, lM 
Tnaio ltcpotl by Davfd Hamliu &AIIOCi.*'9 imd!~bseqoentaddmduxM . 
Level Two X>owmtiellD Anl1)'ll.i by DllM Conin&lnc Engjncc;a dated June s.1m · 
Tc,cbnic.al Wccmation ~ By DBM C.OC..ultipg .&igineen dar= Ol.!Obe:r 24.1997 
Wellcld Rc:port by Welland~. Inc. dmd?uly29, lffl, · 

(10) The level 2 Plow Coucrol S1aDdmd. u dDfhiJ ~ lhc 1998 Ilng County Surflu Water 
• Dc.,igp Manual, 1hdl tpply to de!Mtion faci).ilie.s fw Ille project. No downstteam 

llll.!yn, shall be rcqlllI1:d. The datentloo facili~· ro.r nie proje,;1 abaU only nocd to m(t:t 

lddidoDll drwagc demUldt c:c:alcd by thiJ ~ 'Ibis pi\)Jcct shal1 n.ot be te:sponsible 
far sol11iDg ~stiag dn!up illldes raced by advmhln ~ DW'IXR; 

. I· 
(11) Schcol l.mpact tees (for Fcdenl Way School Di.ib:iet) vrill be eolleotod; · 

• J 

(12) WSOOT must apprmc ('Ill wrilh>&) any md ~~eniran~ md ex.ii& proposed tOlfrom 
Hlgli~ 99; p!QY.idcd, howevc:r, . lhai Applieiil 1p,c1 !lot lo seek aplJIO'fal fQI' such 
cnlnDces andl(ir e.uts to or from mgtiway 99 fio 1he Gnnvi1le Property. 
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(13) 

(14) 

(lS) 

Tho marktl. s!Xlte will be. denlolfahed if !he ~/ upon which it i! located :n inc:.?udcd 

wilhS11 ~c project; . 1. . . 

The City of Des Momes. shall i,pply, and fl;e !ipplli:.mt 11.Dd its sllccc:ssors, be:ll'$ and 
a.wg:is :iba.ll comply mlh, tho City ot Pe&m W,ay sigrt cede, ~ Way Cicy Code 
Sccuo!l$ 22-1.596- 22-1624), or as m:aided, wiwJ rcapcct co !bat po.tion of the OranYill~ 
Property within the City of Few1l W11,y', PA!:,. as ddiccd by the PM l!ittrlocal 
~t bttwl:c1i the Cit:, of DC3 ~ and ~c C-rty of~ Way in effect Qt !he 
time Granville or ill succcsaon, heir, or assi~ 5T.k to cons~ or iDs:all my sign. 

Tbe a1y of Des Moines shall appJy, and the zppJiC1!1t sbafi C<iIDply Wilb, the City of 
Fedc::a1 Wrj street ~vclopmcnt .equixaD.,nts fosflhat l)Ol'tiou o!J'acific Hlgbny Soulh 
abutmia the Cir.mvlllc Property; providi:d, ho_+ ez. tbai lbe 1pplicant shall not be 
nquiml to eonatruct sneet impromm:zits for UJ.tl pc:ft!on hcific Highway South. To 
mitiplt: 1M IXaffic impacta from du: l'ecific PTaceiutY=loptllOllt, however, Granville shall : 
do die toUowing: r . 
(al Pay ita p-o ntta •~ of ~ coat of ~ fvtizre Trmispo11Ction Improvement 

lzoject ("TIP") mown u SR 99 from S. ~-to s. 27214
, whicb pro ma sbm .is 

-bad,y detenn.iMd to be $21,000.. Slid ~t sbaII be lDade 10 dlt Cily or 
Pedcrtll Wa.y at the time GranYilli fOC6M$ final PlanDi:d Unit Devdopment or 
Sobdl.vision approval. from dllS Cicy of Des Momcs and the G:tpblion of all 
applicablo appeal periods. ~ lo IFecb-aI wa..., Qty Code Sci.:tlcn 19° 
46(bX5), for a period of twcuty (20) ~ from the dal& or this A~t. 
Gmiville hmby walvc:s for i.i.,elf zncl it.s ·~ IDd assign& the right to any 
ief'und of its pm nta sbmi of1he SR 99 frl1ui S.284~toS. 2,2•. 

r 
(b) Pay it. )WI ra&a ,hare af the cost of the ~ ~ own as S. 288111 / SJ. 99 Ini.erscction 

lmpromDC11ts, which pm Rb! lbaR i.s ~by &mnnincd 10 be $21,000. Said 
payment aball bG made IO &ho Cty of Fedml Way at tbe tinl& Otanville 3Cei­
finlll l'1aru,ed Unit l:>G'veloiim=t ap!¥1)iail froai the: City cf Des Moint.a and the 
api.catian of all awli~blc appe:iil perlods!i{Noe: l acliid 1bis to eluify lbzilng of 

· paynicutJPumiant to Fcdenl W-.y City ci:de Sec:tion 19-46{bX5), for a pcaod of 
seven (1) ye:ai'8 f.rom dlo date, of ~··. Gnnvillc he!Cby waive& for 
itself 111\d its 51JCCCS&QZII and uain,, tbe dpt to . ~of & pro rara lhaR of 
the S. 2811* I SR 99 lntL'lncdioo Impro~a. ~ cf)d,L_ . . 

(c) A, part or tho :Pacific 'P.llc:e planned unl11 dev~nt, dedicate to the Cit)' of 
PcderaJ Wt.y a 1.5-foot dght-<lf'-way lllorig the east OO>Ddaey of tho Granville 
Property lying iminediamly ldjacetlt tD .l~d frooling along }'ocifie Higbw.i.y 
SOUlb. l'tovided., that tUCb rlght•af•wa)' Q!:4ieation max, ar. the sole: discn:tlon of 
Gnnville, contain a ~vemonary clause, ~ ng the dedicated proptrty, or ;ny 
potUOll th~, ro rcvcrt back, ~ n,,,ekinvcycd. or othcrwisti tnmsfcned to 
Gmnville, its heiis, successors, imd wJw in tho e,ent that the City of Federal 
Way dc(cmiines, in its sole di&c:redon, thaf.1be dediclll:d property. or any portion 

f 
r 
j· 

[ 
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L 
~. is not ne.edcd for rig.ht-of-way~ at the time of constiuction of !be 
SR 99 S. 284i:.-s. 272""'TIP. · . 

(16) ln reeognitict1 of roctealion space dwlcatlon ~13 customarily impased by the 
City of Dos Moinea, the Ciry oC De! Moine.a cxplmly a~ 1JJ111 Granville shall be 
gi~ fwl CRdit far the ICIUI square footage of tbe IO-foot wide ~ granted ftlr 
cllMtnJCtion or the wallnfa.y smrolllldicg the wellllld lo=tcd in rhc Dliddle of said 
projeirt and die l:OStll of c:oostructicn for tilt Ii~ alaDg Sli4 walkway. 

. ' 

(17) In dde:l:el'lc:e w lbe recmti011 JPICe boprovemem n:qultemenu cwtomarlly imposod by 
lbc C.ity of Des Moir,ct, ~ville ~ mw: a:OIIO-time paymml in tbc amomlt of 
$47,500.00 to the City Qf Des Moines. A$ couidention for Gnn'li.Dc'a apement to 
mab tbc tll1J paym811t at $47.,500.00. lllo City of Des Wies ·~ ro U1CQIC the 
rnrdmnm IWillber of tmlu all~ by one. to 85, wbich ~ Applicant. its it sole 
disaetloa. ca apply to aea&o a llogl:>-fanily ~. ~. or triplm.; provided, 
howmr, if GBDYille is UD.able or t1icx,ses not IO inirtease 1bc: maximum nwnber of loll io 
the &al plm to 85, it lhal1 only bG respon$1"blc f<!r %1111:iDg a ~ payment in the 
amouot of $3.S,000.001o tbc City of Des Moincc u ~ts imtigiriOG f,::e tornaealiou q>acc 
itoprovaDeut,. ~ti fer Aid payment. if.applli:ablo. llX)d writ= C011fbmatk)n 
m ~ farm <:4 au am=dod sJm ptm ~I Gno\'ille's decisbs a:prdb,g tho final 
n~ of unlta imd chdr fiDll pl.acomeat illld ~oo, lhalJ be made oa or be!~ 
tbe dale on which lbe Des Moine, aty Cowdl•il scJleduled to vote on Gr.mvillt's 
prgpoc.ed P1annDd Unit Dlml!apmcnt a.'I desatbed ~ Sad paJmetlt. boweve:t, shall 
llot ~ du.e until fioaJ approval of the Planoed Unit Development or Subdivl,ion as 
c!eiQibed llcte:irt and lbe lllpintiOD of all appeal periods. 

(18) At the ti.mo of construction of 1:;• Aw:nue South, Ormville ahall install traffic ealming 
dm.oe3, in the fODll of speed bomp,, OIi l~ Avem,e Sooth within the propo6Cd Pacific 
Place lite and "Within tile Applewood subdi'Visi®.; The 11mnbtr; location lllld dc:3ign or 
lhe spcod humps thall bo .., ddean.lned by ibo City .or Des Moine3 and Ciry at ~ 
Wr, Pobllo Wod:aDircctors, l:l)d aitt focth by GrlDVilla on die maintc:tlnz f comtroction 
plan, fur u• A VeetlUC South. . 

' (19) No mltigarion fooa or improvomenlll llhall be~ u , condition of approval of the 
• l'te:oned Unit Oevelopmmt by tht: City of Dea ~. elloept as see fos,b hadn: 

provided, howcvu, that lhi$ apemcnt doe:! not alter or waive Gr:anvilla'a legal 
obllg;itioo IO comply with my and all applicabla ~s ~pnling impact Ci:es imposed by 
the Fedeni1 Way School Diatrlct. 
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Cl fY OF DES MOINES, WA• PLANNING BUILDING, AND PUBLIC WORKS 

21630 11th Avenue South, Suite D, Des Moines, WA, 98198, (206) 870-7576, www desmoineswa.gov 

MINOR DEVIA'l'ION DE'TERMINA .. ION 

ProJect File No: 

Project Name: 

Applicant: 

Staff Contact: 

Determination: 

Date of Decision: 

REQUEST 

LUA 2012-000 I 

Pacific Heights Deviation 

Patrick Ilarron and Associates 

Nikole Coleman, AICP, Land Use Planner lI 

Phone: 206-870-655 l 

Email Address: ncoleman@desmoineswa.gov 

Approved pursuant to the conditions of approval listed below 

August 26, 20 15 

The Applicant requests a minor deviation from the previously apµroved preliminary plat pursuant to 
Des Moines Municipal Code I 7.10.200. 

APPLICABILITY 

DMMC l 7.10.200(3), Deviations from the Preliminary Plat. The City shall not authorize improvements to 
be constructed, unless the improvements arc consistent with the plat concept and layout of the preliminary 
subdivision approved by the Gty Council. In making such a detemunation, the Planning, Ruilding and 
Public Works Director and planning official shall utilize the criteria for minor deviations set forth in 
DMMC 17.10.240(2). If consistency with the criteria is not clear, the Planning, Building and Public 
Works Director or planning official shall request a detennination from the City Council. 

DECISIONAL CRITERIA 

DMMC 17.10.240(2), Minor Dcviarions. 

The City Council may approvt: a final plat that is different from the preliminary subdivision if any 
change: 

a. ls necessary because information provided in the survey for final plat was not available and 
reasonabJy could not have been provided during consideration of the preliminary subdivision; and 

b. Does not increase the number of lots; and 

c . Complies with the provisions of Chapter 17.35 DMMC; and 

d. Does not substantially change the location or nature of any lrnprovemems or any other element of 
the wb<li vision; and 

t: . In no way signific.:antly alters the subdivision. 
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Final pints with changes that do not meet the criteria for minor deviations shall be processed as new 
preliminary subdivisions and shall require a new application fee. 

FINDINGS OF FACT 

1. Pacific Heights Preliminary Planned Unil Dt:vcloprnenl (PUO) was submitLed tu the City m 
June 2006 (LUA2006-037). 

2. Pacific Heights Preliminary PUlJ was approved by the City Council in March 200S. 

3. Pacific Heights PUD was approved as a 12. 96 acre project with 77 Jots; a mix lure or 15 single­
family lots and 62 duplex lots. 

4. Application for civil review was submitted January 2012 (LUA2012-0001 ). 

5. An application for a minor deviation from the approved prelimin,1ry Pl/D was submitted on 
July 16, 2015. 

6. The Applicant requests to deviate from the previously approved lot configuration of 77 lots to 
62 single-family only lots. 

7. The review provided herein does not t:onstitutc full review for compliance with all applicable 
development requirements by Fe<lernl, State and local agencies and departments. 

ANALYSIS 

I . The requested deviation decreases the number of lots, which also decreases the number of PM 
trips per day and impacts to the sunounding neighborhood. 

2. Tl1c deviation requires moving of lot lines only; it does not require any changes to the already 
approved street layout. 

3. The deviation will not have an impact on the critical areas. 

CONDITIONS OF APPROVAL 

l. A new civil plan set shall be submitted as part of the grading permit review. 

2. An amended Technical lnfonnation Reporl (TIR) sl1al l be provided as patt of the grading permit 
review for civil improvements. 

3. The TIR and civil plans need to be amended to address Administrative Order Mitigation 
Condition C-5 to ensure that adequate conveyance is provided for the waters of the state from the 
northwest comer \lf the site lo the southwest corner of the site to pn,tect the adjoining properties 
from flooding. This has the potential to impac1 the configuration of the new prnposed lots 37-49. 

4. Should a te1111, provision, condition or other portion of the Agreement be held to be inoperative, 
invalid. or void, the same shall not affect any other tenn, provisim1, condition or other portion of 
this Agreement; and the remainder of this Agreement shall be effective as if such term, provision, 
condition or portion had not been contained herein. 

5. An administrativl: decision may be appealed to the Heming Examiner pursuant to DMMC 
18.20.150 and 18.20.160 and chapter 18.240 DMMC. 

PnC'i!iG Ht!igllls D~\'i<.1tiu11 
PiJ~e2ofJ 
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APPROVAL 

Code Official: 

Position/Title: 

8/26/15 

(Date) 

Daniel J . Brewer, P.E., P.T.0.E. 

Planning, Building, and Public Works Director 

21630 11th Avenue South, Suite D 
Des Moines, WA 98198 

Paci tic Heights DeviHlion 
Page J ol'J 
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CITY OF DES MOINES WA• PLANNING . BUILDING AND PUBLIC WORKS 

21630 11th Avenue South, Suite D, Des Moines, WA, 98198, (206) 870-7576, www.desmaineswa.gov 

MINOR DEVIATION DETERMINATION 

Project File No: 

Project Name: 

Applicant: 

Staff Contact: 

Determination: 

Date of Decision: 

REQUEST 

LUA 2012-0001 

Pacific Heights Planned Unit Development Subdivision 

Kathrine Omi 
D.R. Horton 
11241 Slater Avenue NE, Suite 200 
Kirkland, WA 98033 

Denise E. Lathrop, AICP, Planning & Development Services Manager 
Phone:206-870-6563 
Email Address: dlathrop@desmoineswa.gov 

Approved pursuant to the conditions of approval listed below 

March 6, 2018 

The Applicant requests a minor deviation from the previously approved preliminary plat pursuant to Des 
Moines Municipal Code 17.10.200(3). The request for Minor Deviation includes a project narrative 
describing the proposed deviations and why the applicant believes the proposed deviations meet the criteria 
stipulated in DMMC 17.10.240(2). 

The applicant states that the deviations are intended to improve the engineering design of the development 
and to meet the housing product type of the current developer, while still retaining the fundamental 
components of the PUD as summarized below: 

Planning Changes: 
• All lots except 55-58 have been revised to meet DR Horton standards for lot geometry. 

• The entrances to Tract C and Tract F and the driveway for lot 7205400155 have been shifted. 

• The storm easement between lots 27 and 28 and lots 33 and 34 and the water easement on east 
side of Tract C have shifted. 

Engineering Changes: 
• Raised profile and pad grades approximately 1 foot to reduce cut. 

• Revised drainage discrepancy for pipe run between CBs 51-53. 

• Removed catch basin I 7 A, not necessary. 

• Raised rims on drainage/sewer structures based on revised profile. 

• Shifted dispersion trench 2 near lot 23 to avoid trees and wetland. 
• Added manholes (10a and 10b) in Tract C to accommodate revised alignment. 

• Revised drainage, sewer, and water near entrance of Tract C to accommodate shift. 

• Revised water and sewer services to reflect latest changes in lot configuration. 

• Revised wall at east end of Tract C to be soldier pile wall. 
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• Revised wall grades for walls behind lots 1-10 and 59 to 62 to reflect pad grade revisions. 

• Regraded lots and walls within limits of Tract C to reflect latest lot configuration. 

• Added gravity wall near parcel 7205400 l 5 5 ( north end of 15th). 

• Relocated water main near Sta 13+00 due to separation discrepancy. 

• Walls near northwest portion of property shifted 1 foot off of property for constructability. 

• Revised driveway and grading for parcel 7205400155. 

• Increased size of CB 13 due to new pipe angle from Tract C. 

APPLICABILITY 

DMMC 17 .10.200(3), Deviations from the Preliminary Plat. The City shall not authorize improvements to 
be constructed, unless the improvements are consistent with the plat concept and layout of the preliminary 
subdivision approved by the City Council. In making such a determination, the Planning, Building and 
Public Works Director and planning official shall utilize the criteria for minor deviations set forth in DMMC 
17 .10.240(2). If consistency with the criteria is not clear, the Planning, Building and Public Works Director 
or planning official shall request a determination from the City Council. 

DECISIONAL CRITERIA 

DMMC 17.10.240(2), Minor Deviations. 

The City Council may approve a final plat that is different from the preliminary subdivision if any 
change: 

a. Is necessary because information provided in the survey for final plat was not available and 
reasonably could not have been provided during consideration of the preliminary subdivision; and 

b. Does not increase the number of lots; and 

c. Complies with the provisions of Chapter 17.35 DMMC; and 

d. Does not substantially change the location or nature of any improvements or any other element of 
the subdivision; and 

e. In no way significantly alters the subdivision. 

Final plats with changes that do not meet the criteria for minor deviations shall be processed as new 
preliminary subdivisions and shall require a new application fee. 

FINDINGS OF FACT 

1. The application for the Pacific Heights Planned Unit Development (PUD) subdivision was deemed 
complete on December 4, 2006 (LUA06-037). 

2. Preliminary plat approval was granted on March 27, 2008. 

3. Pacific Heights was preliminary approved as PUD subdivision that included 77 single-family lots 
on a 12.98 acre site. 

4. An application for a minor deviation from the approved preliminary PUD was submitted on 
September 29, 2017 with subsequent revisions submitted on January 2, 2018. 

5. The Applicant requests the following deviations: 

a. All lots except 55-58 have been revised to meet DR Horton standards for lot geometry. 
b. The entrance to Tract C has been shifted north by about 17 feet and an angle point has been 

added. 
c. The storm easements between lots 27 and 28 has shifted 
d. The entrance to Tract F has been shifted south east by about 4 feet 

Pacific Heights PUD Minor Deviation 
Page 2 of4 
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e. The driveway for lot 7205400155 has been south by about 2 l O feet 
f. Storm easement between lots 33 and 34 shifted north 4 feet 
g. Water easement on east side of Tract C shifted east 7 feet 
h. Raised profile and pad grades approximately l foot to reduce cut. 
i. Revised drainage discrepancy for pipe run between CBs 5 l-53. 
J. Removed catch basin I 7 A, not necessary. 
k. Raised rims on drainage/sewer structures based on revised profile. 
I. Shifted dispersion trench 2 near lot 23 about 15 feet south to avoid trees and wetland. 
m. Added manholes (!Oa and !Ob) in Tract C to accommodate revised alignment. 
n. Revised drainage, sewer, and water near entrance of Tract C to accommodate shift. 
o. Revised water and sewer services to reflect latest changes in lot configuration. 
p. Revised wall at east end of Tract C to be soldier pile wall. 
q. Revised wall grades for walls behind lots 1-10 and 59 to 62 to reflect pad grade revisions. 
r. Regraded lots and walls within limits of Tract C to reflect latest lot configuration. 
s. Added gravity wall near parcel 7205400155 (north end of 15th). 
t. Relocated water main near Sta 13+00 due to separation discrepancy. 
u. Walls near northwest portion of property shifted 1 foot off of property for constructability. 
v. Revised driveway and grading for parcel 7205400155. 
w. Increased size ofCB 13 due to new pipe angle from Tract C. 

6. The review provided herein does !!!!! constitute full review for compliance with all applicable 
development requirements by Federal, State and local agencies and departments. 

ANALYSIS 

1. The information associated with the minor deviation request was not available and reasonably could 
not have been provided during consideration of the preliminary subdivision. 

2. The requested deviations do not increase the number of lots. 
3. The requested deviations require moving of lot lines and minor adjustments to utilities, easements, 

driveways, walls and grades and does not require significant changes to the approved street layout. 
4. The requested deviations do not significantly alter the subdivision. 

CONDITIONS OF APPROVAL 

1. Approved deviations shall be reflected in the as-builts and on the final plat. 

2. A 'No Parking' sign shall be installed at the S. 282"d Street hammerhead turn around to maintain fire 
truck access. 

3. A deferred submittal of a driveway plan will be required. Sidewalks must conform to ADA standards 
while providing a driveway approach not to exceed 8.3%. 

4. Lots l l,12,13,14 andl5 will require an NFPA l3D fire sprinkler systems. 

5. Should a term, provision, condition or other portion of the Agreement be held to be inoperative, invalid, 
or void, the same shall not affect any other term, provision, condition or other portion of this 
Agreement; and the remainder of this Agreement shall be effective as if such term, provision, condition 
or portion had not been contained herein. 

6. An administrative decision may be appealed to the Hearing Examiner pursuant to DMMC 18.20.150 
and 18.20.160 and chapter ~240 DMMC. 

Pacific Heights PUD Minor Oeviation 
Page 3 of 4 
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APPROVAL 

Code Official: 

Position/Title: 

(Date) 

Code Official: 

Position/Title: 

(Date) 

Susan Cezar, LEG 

Community Development Director 

21630 I Ith Avenue South, Suite D 
Des Moines, WA 98198 

(Signatue) 

Brandon Carver, P.E. 

Public Works Director 

21650 11th Avenue South 
Des Moines, WA 98198 

Pacific Heights PUD Minor Deviation 
Page 4 of4 

(Signature) 
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PACIFIC HEIGHTS 
vo.__/cc; 

PLANED UNIT DEVELOPaENT 
A PORTION OF TIE NE 1/4 OF TIE SE 1/4 Ate> OF TIE SE 1/4 OF THE NE 1/4, SECTION 32, AND THE 

SW 1/4 OF TIE NW 1/4 AND OF THE NW 1/4 OF THE SW 1/4, SECTION 33 ALL .. TOWNSHIP 22 NORTH, 
RANGE 4 EAST, W.M., CITY OF DES MOIES AND CITY OF FEDERAL WAY, ~ COUNTY, WASHINGTON 

DECLARANT DECLARATION 
THE UNDERSIGNED OWNER OR OWNERS OF THE INTEREST IN THE REAL ESTATE DESCRIBED HEREIN HEREBY DECLARE 
THIS "'AP AND DEDICATE THE SAME FOR A COM..,ON INTEREST COMMUNITY NAMED PACIFIC HEIGHTS, A PLAT, AS 
THAT TERM IS DEFINED IN THE WASHINGTON UNIFORM COMMON INTEREST OWNERSHIP ACT, SOLELY TO MEET THE 
REQUIREMENTS OF THE WASHINGTON UNIFORM COMMON INTEREST OWNERSHIP ACT AND NOT FOR ANY PUBLIC 
PURPOSE THIS MAP AND ANY PORTION THEREOF JS RESTRICTED BY LAW ANO THE OECLARA TION FOR PACIFIC 
HEIGH TS, RECORDED UNDER KING COUNTY. 

KNOW ALL PEOPLE BY THESE PRESENTS THAT WE, THE UNDERSIGNED OWNERS OF INTEREST IN THE LANO HEREBY 
SUBDIVIDED, HEREBY DECLARE THIS PLAT TO BE THE GRAPHIC REPRESENTATION OF THE SUBDl\.1SION OF SAID LANO. 
AND DO HEREBY DEDICATE TO THE CITY OF DES MOINES ANO THE CITY Of FEDERAL WAY, FOR PERMANENT USE ALL 
STREETS, AVENUES ANO ALLEYS NOT SHOWN AS PRIVATE HEREON ANO DEDICATE THE USE THEREOF FOR ALL 
PUBLIC PURPOSES NOT INCONSISTENT V.TH THE USE THEREOF FOR PUBLIC STREET PURPOSES, AND ALSO THE 
RIGHT TO MAKE ALL NECESSARY SLOPES FOR CUTS AND FILLS UPON THE LOTS SHOWN THEREON IN THE ORIGINAL 
REASONABLE GRADING OF SAID STREETS AND AVENUES, AND FURTHER DEDICATE OR GRANT TO THE CITY OF DES 
MOINES THE USE OF ALL PUBLIC EASEMENTS SHOWN ON THIS PLAT FOR ALL PUBLIC PURPOSES AS INDICATED 
THEREON, INCLUDED BUT NOT LIMITED TO UTILITIES, ROADS AND DRAINAGE UNLESS SUCH EASEMENTS OR ARE 
SPECIFICALLY IDENTIFIED ON THIS PLAT AS BEING DEDICATED OR CONVEYED TO A PERSON OR ENTITY OTHER THAN 
THE PUBLIC. IN WHICH CASE WE DO HEREBY DEDICATE SUCH STREETS, EASEMENTS, OR TRACTS TO THE PERSON OR 
ENTITY IDENTIFIED AND FOR THE PURPOSE STATED. 

FURTHER. THE UNDERSIGNED OWNERS OF THE LAND HEREBY SUBDIVIDED. WAIVE FOR THEMSELVES, THEIR HEIRS AND 
ASSIGNS AND ANY PERSON OR ENTITY DERI\IING TITLE FROM THE UNDERSIGNED, ANY AND ALL CLAIMS FOR 
DAMAGES AGAINST THE CITY OF DES .SOINES AND THE CITY OF FEDERAL WAY. ITS SUCCESSORS AND ASSIGNS v.HICH 
MAY BE OCCASIONED BY THE ESTABLISHMENT, CONSTRUCTION, OR MAINTENANCE OF ROADS AND/OR DRAINAGE 
SYSTEMS WITHIN THIS SUBDIVISION OTHER THAN CLAIMS RESULTING FROM NEGLIGENCE BY THE CITY OF DES MOINES 
OR THE QTY OF FEDERAL WAY, 

FURTHER, THE UNDERSIGNED OWNERS OF THE LAND HEREBY SUBDl\.1DEO, AGREE FOR THEMSELVES, THEIR HEIRS AND 
ASSIGNS TO INDEMNIFY AND HOLD THE CITY OF DES MOINES AND THE CITY OF FEDERAL WAY, ITS SUCCESSORS AND 
ASSIGNS, HARMLESS FROM AN Y DAMAGE, INCLUDING ANY COSTS OF DEFENSE, CLAIMED BY PERSONS WITHIN OR 
WITHOUT THIS SUBDl\.1SION TO HAVE BEEN CAUSED BY ALTERATIONS OF THE GROUND SURFACE, VEGETATION, 
DRAINAGE, OR THE ESTABLISHMENT. CONSTRUCTION OR MAINTENANCE OF THE ROADS WITHIN THIS SUBDMSJON, 
PR0\.1DED. THIS WAIVER AND INDEMNIFICATION SHALL NOT BE CONSTRUED AS RELEASING THE CITY OF DES MOINES 
AND THE CITY Of FEDERAL WAY, ITS SUCCESSORS OR ASSIGNS, FROM LIABILITY FOR DAMAGES, INCLUDING THE 
COST OF DEFENSE. RESULTING IN v.HOLE OR IN PART FROM THE NEGLIGENCE OF THE CITY OF DES MOINES AND THE 
CITY OF FEDERAL WAY, ITS SUCCESSORS OR ASSIGNS 

THIS SUBDIVISION, DEDICATION, WAIVER OF CLAIMS AND AGREEMENT TO HOLD HARMLESS IS MADE WITH THE FREE 
CONSENT AND IN ACCORDANCE V.TH THE DESIRES OF SAID OWNERS. 

IN WITNESS v.HEREOF WE SET OUR HANDS AND SEALS. 

SSHI LLC, A DELAWARE LIMITED LIABILITY COMPANY, DBA D.R HORTON 

BY: SHLR WASHINGTON, INC. A WASHINGTON CORPORATION 
ITS: MANAGER 

BY: KEVIN CAPUZZI 
ITS: SEATTLE DIVISION PRESIDENT 

ACKNOWLEDGMENT 
STA TE OF WASHINGTON ) 

)SS 
COUNTY OF 

I CERTIFY THAT I KNOW OR HAVE SATISFACTORY EVIDENCE THAT KEVIN CAPUZZI IS THE PERSON WHO 
APPEARED BEFORE ME, AND SAID PERSON ACKNOWLEDGED THAT HE. ON OATH STATED THAT HE WAS 
AUTHORIZED TO EXECUTE THE INSTRUMENT AND ACKNOWLEDGED IT AS THE SEATTLE Dlv1SION PRESIDENT 
OF SSHI, LLC, A DELAWARE LIMITED LIABILITY COMPANY TO BE THE FREE AND VOLUNTARY ACT OF SUCH 
PARTY FOR THE USES ANO PURPOSES MENTIONED IN THE INSTRUMENT 

LEGAL DESCRIPTION 

SJGNA TUR[ OF 
NOTARY PUBLIC 

PRINTED NAME 

DATE------ ------------

MY APPOINTMENT EXPIRES ----------

(PER FIIST -RICAN TITLE INSURANCE COMPANY, SUIIDMSION 8UARANTEE NO. 3037746, DATED OCTOBER 
24, 2018) 

PARCEL A: 

" 

APPROVALS FOR CITY OF DES MOINES 

PUBLIC WORKS 

ALL REOUIRED SEWAGE DISPOSAL. WA l loR SUPPLY ANl) OIHER PU!iLIC IMPROVtMloNIS HAVE BllN 
INSTALLED, INSPECTED AND ACCEPTED. OR PERFORMANCE SECURITY HAS BEEN DEPOSITED WITH 
THE CITY OF DES MOINES 

THIS __ DAY OF------ 20 

PUBLIC WORKS DIRECTOR 

PL~~ING AND BUILDING 

REVIEWED AND APPROVED BY THE DIRECTOR OF COMMUNITY DEVELOPMENT AND HEREBY CERIIF'IED 
FOR FILING, 

THIS DAY OF ------ 20 

COMMUNITY DEVELOPMENT DIRECTOR 

KING COUNTY DEPARTMENT OF ASSESSMENTS 

EXAMINED AND APPROVED THIS DAY OF ------• 20 

KING COUNTY ASSESSOR DEPUTY KING COUNTY ASSESSOR 

ACCOUNT NUMBER ---------

FINANCE DIVISION CERTIFICATE 

I HEREBY CERTIFY THAT ALL PROPERTY TAXES ARE PAID, THAT THERE ARE NO DELINQUENT 
SPECIAL ASSESSMENTS CERTIFIED TO THIS OFFICE FOR COLLECTION AND THAT ALL SPECIAL 
ASSESSMENTS CERTin[D TO THIS OFFICE FOR COLLECTION ON ANY OF THE PROPERTY HEREIN 
CONTAINED, DEDICATED AS STREETS, ALLEYS OR FOR ANY OTHER PUBLIC USE, ARE PAID IN FULL 
THIS __ DAY OF 20 __ 

MANAGER, FINANCE Olv1SION DEPUTY 

5 272N0 s; 

i 
S 288TH ST 

THE NORTHEAST QUARTER OF THE NORTHEAST QUARTER Of THE SOUTHEAST QUARTER OF SECTION 32, 
TOWNSHIP 22 NORTH. RANGE 4 EAST, W.M .. IN KING COUNTY, WASHINGTON 

PARCEL B: 
THAT PORTION OF THE NORTH 219 70 FEET OF THE NORTHWEST QUARTER OF THE SOUTHWEST QUARTER Of 
SECTION 33, TOWNSHIP 22 NORTH, RANGE 4 EAST, WM., IN KINC COUNTY, WASHINGTON, L YiNG WEST OF 
STAIE HIGHWAY; 

INDEX: THE NE 1/4 OF THE SE 1/4 AND OF THE SE 1/4 OF 
THE NE 1/4, SECllDN 32, AND THE SW 1/4 OF THE NW 
1/4 AND OF THE NW 1/4 OF THE SW 1/4. SECTION 33 
AU. IN TOWNSHIP 22 NORTH, RANCE 4 EAST, W.M. 

"10M M~ 
NOT TO SCALE 

EXCEPT THAT PORTION LYING EASTERLY OF A LINE DRA'AN PARALLEL WITH AND 60 FEE T WESTERL 'r' OF THE 
SR 99 LINE SURVEY OF SR 99. S 2BJRO ST VIC TO S 272ND ST VIC: 

EXCEPT !HAT PORTION CONVEYED TO THE STATE OF WASHINGTON BY DEED RECORDED DECEMBER 05, 2005 
UNDER RECORDING NO 20051205003101. IN KING COUNTY. WASHINGTON 

PARCEL C: 
THAT PORTION OF THE SOUTH 219.70 FEET OF THE NORTH 439 40 FEET OF THE NORTHWEST QUARTER OF 
THE SOUTHWEST QUARTER OF SECTION 33, TOWNSHIP 22 NORTH, RANCE 4 EAST, W.M .. IN KING COUNTY, 
WASHINGTON, LYING WESTERLY OF STATE ROAD NO. 1 (PACIFIC HIGHWAY SOUTH); 

EXCEPT THAT PORTION LYING EASTERLY OF A LINE DRAWN PARALLEL V.TH AND 60 FEET WESTIERL Y OF THE 
SR 99 LINE SURVEY Of SR 99. S 263RD ST \/IC TO S 272ND ST v1C: 

EXCEPT THA T PORTION CONVEYED TO THE STATE OF WASHINGTON BY DEED RECORDED DECEMBER 05. 2005 
UNDER RECORDING NO 20051205003101, IN KING COUNTY. WASHINGTON 

PARCEL D: 
THE SOUTH 219. 74 FEET OF THE NORTH HALF OF THE NORTHWEST QUARTER OF THE SOUTHWEST QUARTER 
L YiNG WES, OF THE STATE ROAD, SECTION 33. TOWNSHIP 22 NORTH, RANCE 4 EAST, WM IN KING COUNTY, 
WASHINGTON; 

EXCEPT TrlAT PORTION LYING EASTERLY OF A LINE DRAWN PARALLEL WITH AND 60 FEET WESTERLY OF TH[ 
SR 99 LINE SURVEY OF SR 99, S 283RD ST ViC TO S 272ND ST VIC; 

EXCEPT THAT PORTION CONVEYrn TO THE STATE OF WASHINGTON BY DEED RECORDED DECEMBER 05, 2005 
UNDER RECORDING NO 2005i205D0310i, IN KING COUNTY, WASH INGTON 

PARCEL E 

LOTS 3, 4, AND 5, BLOCK 2, REDONDO ON THE HIGHWAY ADDITION. ACCORDING TO THE PLAT THEREOF 
RECORDED IN VOLUME 30 OF PLATS. PAGE 39, RECORDS OF KING COUNTY. WASHINGTON: 

EXCEPT THAT PORTION CONVEYED TO THE STATE OF WASHINGTON BY DEED RECORDED UNDER KING COUNTY 
RECORDING NO 20051230003188, 

PARCEL F 

LOT 6, BLOCK 2. REDONDO ON THE HIGHWAY ADDl110N, ACCORDING TO THE PLAT THEREOF RECORDED IN 
VOLUME 30 OF PLATS. PACE 39, RECORDS OF KING COUN,Y. WASHINGTON 

CfTY OF DES MOINES 
LUA2012-0001 

SHEET 1 

SHEET 2 
SHEET .l 
SHEE T .: 
SHEET ~ 
SHEET 6 
SHEET 7 
SHEET 8 

DEDICATION, ACKNOWLEDGEMENTS. APPROVALS, LEGAL 
DESCRIPTIONS. CERTIFICATES 
GENERAL NOTES, EASEMENT PROVISIONS 
SECTION/BOUNDARY 
MAP 
MAP 
MAP 
MAP 
EASEMENTS 

OWNERS INFORMATION 
SSHI, LLC. A DELAWARE LIMITED LI ABILITY COMPANY, 
Oba D R HORTON 
11241 TOTEM LAKE BL VD NE. SUITE 220 
KIRKLAND. WA 98034 

RECORDING CERTIFICATE 
FILED FOR RECORD AT THE REQUEST OF THE KING COUNTY COUNCIL THIS DAY 

OF 2019, AT ___ MINUTES PAST_ M AND 

RECORDED IN VOLUME ___ OF PLATS, PAGE(S) RECORDS Of 

KING COUNTY. WASHINGTON 

DIVISION OF RECORDS AND ELECTIONS 

MANAGER SUPERINTENDENT OF RECORDS 

SURVEYOR'S CERTIFICATE 
THIS MAP CORRECTLY REPRESENTS A SURVEY MADE BY ME OR UNDER MY DIRECTION 
IN CONFORMANCE wm, THE REQUIREMENTS OF THE SURVEY RECORDING ACT AT THE 
REQUEST OF DR HORTON ON FEBRUARY 5 . 2019. I HEREBY CERTIFY THAT THIS MAP 
FOR PACIFIC HFIGHTS IS BASfD UPON AN ACTUAi SURVEY OF THE PROPERTY HER[IN 
DESCRIBED; THAT THE BEARINGS AND DISTANCES ARE CORRECTLY SHOWN; THAT ALL 
INFORMATION REQUIRED BY THE WASHINGTON UNIFORM COMMON INTEREST OWNERSHIP 
ACl IS SUPPLIED HERfll<: ~1<0 Trt.i ALl HORIZONUl 60IJNOAl!l~S Of THE VN•TS. (I) 
TO !HE EXTENT OE!CRM1;<£D !H lHC \'/Al.LS, fLOORS, ()R tE1L~IG$ ThER£0F', OR OTHER 
PHYSICAL MOl,u•,ENTS. ARE SU9ST/,.~11Al.l Y COJPLET£0 IN Ace<mDANCE l'>ffn SA10 
MAP, OR {2) TO T E EXTENT SUCH BOUNDARIES ARE NOT DEFINED BY PHYSICAL 
MO: !.!EN" . S · BOUNDARIES ARE SHOWN ON THE MAP. 

t 5.,,. U>1"l 

CES.NWLNC 
C/YIJ. ENGINEERING 4 SURYEYING 

429 29TH ST. NE, SUITE D 
PUYALLUP, WA 96372 

JOB 16117 

BUS: (253) 848-4262 

SHEET 1 OF 8 
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PACIFIC HEIGHTS 
PLANED UNIT DEVELOPMENT 

A PORTION OF THE NE V4 OF THE SE 1/4 AND OF TtE SE 1/4 OF THE NE V4, SECTION 32, AND THE 
SW 1/4 OF THE NW V4 AND OF THE NW V4 OF THE SW 1/4, SECTION 33 ALL IN TOWNSHIP 22 NORTH, 

RANGE 4 EAST, W.M., CITY OF DES MOINES AND CITY OF FEDERAL WAY, KING COUNTY, WASHINGTON 

TRACT NOTES 
TRACT 'A' IS A WETLAND AND WETLAND BUFFER TRACT THE fRACT WILL BE DEEDED TO THE CITY OF DES MOINES UNDER 
SEPARATE INSTRUMENT THE CITY OF DES MOINES SHALL BE RESPONSIBLE FOR THE MAINTENANCE. REPAIR AND 
REPLACEMENT OF THE IMPROVEMENTS CONTAINED THEREIN 

TRACT 'B' IS A PUBLIC STORM DRAIN TRACT THE TRACT WILL BE DEEDED TO THE CITY OF DES MOINES UNDER SEP~RATE 
INSTRUMENT THE CITY OF DES MOINES SHALL BE RESPONSIBLE FOR THE MAINTENANCE, REPAIR AND 
REPLACEMENT OF THE IMPROVEME'ITS CONTAINED THE.'<EIN 

TRACT 'c' IS A PRIVATE ACCESS TRACT FOR INGRESS, EGRESS, PRiVAfE DRAINAGE, PRIVATE SEWER, PRIVATE WAfER, AND 
UTILITIES FOR THE BENEFIT OF THE PUBLIC AND THE OWNERS OF LOTS 1 I, 12, 13, 14, AND 15. OWNERSHIP OF LOTS 
11, 12, 1.3, ·,4, AND 15 WITHIN THIS PLAT INCLUDES AN EDUAL ANO UNDIVIDED OWNERSHIP IN SAID TRACT, AND AN 
EOUA.L AND UNDIVIDED RESPONSIBILITY FOR THE MAINTENANCE OF SAID TRACT. AN EASEMENT IS HEREBY RESERVED FOR 
AND GRANTED TO LAKEHAVEN WATER AND SEWER DISTRICT, THE CITY OF FEDERAL WAY FOR HIGHWAY 99 DRAINAGE 
CONVEYANCE, ANO THEIR SUCCESSORS AND ASSIGNS OVER. UNDER, AND UPON SAID TRACT TO INSTALL, LAY, CONSTRUCT, 
RENEW, MAINTAIN, AND OPERATE FACILITIES AND PIPELINES WITH THE RIGHT TO ENTER UPON THE EASEMENT AT ALL TIMES 
FOR THE PURPOSES STATED ALL CONVEYANCES OF LOTS 11, 12, 13. 14, AND 15 MUST INCLUDE THEIR FRACTIONAL 
JOINT OWNERSHIP INTEREST 1N TRACT 'C' 

TRACTS ·o· ANO 'E' ARE LANDSCAPE BUFFER TRACTS. EACH OWNERSHIP OF LOTS 1 THROUGH 62 IN THIS PLAT INCLUDES 
AN EQUAL AND UNDIVIDED OWNERSHIP IN TRACTS 'D' ANO 'F' , THE PACIFIC HEIGHTS HOMEOWNER'S ASSOU\TION SHALL 
BE RESPONSIBLE FOR THE MAINTENANCE OF TRACTS 'D' AND 'F', HOWEVER, SHOULD THE HOMEOWNER'S ASSOCIATION FAIL 
TO PROPERLY MAINTAIN TRACTS 'Q' AND 'F', THEN THE LOT OWNER OF ALL THE LOTS T THROUGH 62 SHALL BE EQUALLY 
RESPONSIBLE FOR THE MAINTENANCE OF SAID TRACTS. 

TRACT 'F' IS A PRIVATE ACCESS TRACT FOR INGRESS, EGRESS, PRIVATE DRAINAGE, PRIVATE SEWER, PRIVATE WATER. AND 
UTILITIES FOR THE BENEFIT OF THE OWNERS OF LOTS 49, 50, ANO 51. OWNERSHIP OF LOTS 49, 50, AND 51 WITHIN 
THIS PLAT INCLUDES AN EQUAL AND UNDIVIDED OWNERSHIP IN S/>JD TRACT. AND AN EQUAL AND UNDIVIDED 
RESPONSIBILITY FOR THE MAINTENANCE OF SAID TRACT AN EASEMENT IS HEREBY RESERVED FOR AND GRANTED TO 
LAKEHAVEN WATER AND SEWER DISTRICT ANO THE CITY OF DES MOINES, AND THEIR SUCCESSORS AND ASSIGNS OVER, 
UNDER. AND UPON SAiD TRACT TO INSTALL, LAY, CONSTRUCT. RENEW, MAINTAIN, AND OPERATE FACILITIES AND PIPELINES 
WITH THE RIGHT TO ENTE,S UPON l HE EASEMENT AT ALL TIMES FOR THE PURPOSES STATED ALL CONVEYANCES OF LOTS 
49, 50, AND 51 MUST INCLUDE THEIR F,SACTIDNAL JOINT OWNERSHIP INTERESl IN [RACT 'F' 

UTILITY EASEMENT PROVISION 
AN EASEMENT IS HEREBY RESERVED FOR ANO GRANTED TO LAKEHAVEN WATER AND SEWER DISTRICT, CITY 
OF DES MOINES, THE CrTY OF FEDERAL WAY, ANY POWER COMPANY, ANY GAS COMPANY, u_s_ POSTAL 
SERVICE, ANY TELEPHONE COMPANY, ANY CABLE TELEVISION COMPANY, ANY CITY, KING COUNTY, AN'( 
OTHER PUBLIC DR PRIVATE UNDERGROUND UTILITY SERVICE (INCLUDING. BUT NOT LIMITED TO, PRIVATE 
ROOF DRAJNS) AND OTHER NECESSARY UTILITIES, ANO THEIR RESPECTIVE SUCCESSORS ANO ASSIGNS. 
ACROSS, OVER, UNDER AND UPON THE EXTERIOR 10 FEET, PARALLEL WITH AND ADJOINING THE PUBLIC 
STREET FRONTAGES OF ALL LOTS HEREON, PARALLEL "'1TH AND ADJOINING EXISTING OR PROPOSED 
ACCESS RIGHT OF WAY, AS WELL AS AN EASEMENT "'1THIN ALL PRIVATE ROADS, TRACTS AND DRIVES, IF 
ANY, IN WHICH TO INSTALL, LAY, CONSTRUCT, RENEW, OPERATE ANO MAINTAIN UNDERGROUND 
DISTRIBUTION SYSTEMS WITH NECESSARY FACILITIES AND OTHER EQUIPMENT FOR THE PURPOSE OF 
SERVING THIS SUBDIVISION, AND OTHER PROPERTY, WITH SANITARY SEWER, STORM DRAINAGE, ELECTRIC, 
GAS, TELEPHONE, WATER AND OTHER UTILITY SERVICES, TOGETHER WITH THE RIGHT TO ENTER UPON THE 
LOTS. STREETS, SPACES ANO TRACTS AT ALL TIMES FOR THE PURPOSE HEREIN STATED. NO LINES OR 
WIRES FOR THE TRANSMISSION OF ELECTRIC CURRENT OR TELEPHONE USE, CABLE TELEVISION, FIRE OF 
POLICE SIGNALS, OR FOR OTHER PURPOSES, SHALL BE PLACED UPON ANY LOT UNLESS THE SAME 
SHALL BE UNDERGROUND OR IN CONDUIT ATTACHED TO A BUILDING AFTER COMPLETION OF ANY 
ALLOWC:O ACTIVlTIES WITHIN THE ABOVE MENTIONED EASEMENT. THE GROUND SURFACE W1LL SE RESTORED 
TO THE CONDITION WHICH EXISTED BEFORE THE ALLOWED ACTIVITY TOOK PLACE 
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PUBLIC DRAINAGE EASEMENT AND COVENANT 
All DRAINAGE EASEMENTS DEPICTED W1THIN THIS PLAT, NOT SHOWN AS "PRIVATE", ARE HEREBY GRANTED 
AND CONVEYED TO fHE CITY OF DES MOINES. THE CITY OF FEDERAL WAY, A POLITICAL SUBDIVISION OF 
KING COUNTY, ST A TI OF WASHINGTON, FOR THE PURPOSE OF CONVEYING. STORING. MANAGING AND 
FACILITATING STORM AND SURFACE WATER PER THE APPROVED ENGINEERING LUA2D12-D001 AND THOSE 
BUILDING PERMIT PLANS TO BE SUBMITTED ANO APPROVED FOR EACH LOT BY THE CITY OF DES MOINES, 
TOGETHER WITH 1HE RIGHT OF REASONABLE ACCESS (INGRESS AND EGRESS). TO ENTER SAID DRAINAGE 
EASEMENTS FOR THE PURPOSE OF INSPECTING, OPERATING, MAINTAINING, REPAIRING AND IMPROVING THE 
DRAINAGE FACILITIES CONTAINED THEREIN NOTE THAT EXCEPT •OR THE FACILITIES WHICH HAVE BEEN 
FORMALLY ACCEPTED FOR M . .iNTENANCE BY KING THE C!TY OF DES MOINES ./\ND THE CITY OF FEDERAL 
WAY, MAINTENANCE OF DRAINAGE FACILITIES ON PRIVATE PROPERTY IS THE RESPONSIBILITY OF THE 
PROPERTY OWNER. 

THE OWNERS OF SAID PRIVA fE PROPERTY ARE REQUIRED TO OBTAIN PRIOR WRITTEN APPROVAL FROM THE 
CITY OF DES MOINES ANO THE CHY OF FEDERAL WAY, AND ANY REQUIRED PERMITS FOR ACTIVITIES SUCH 
AS CLEARING AND GRADING. PRIOR TO FILLING, PIPING. CUTTING OR REMOVING VEGETATION (EXCEPT FOR 
ROUTINE LANDSCAPE MAINTENANCE SUCH AS LAWN MOl\1NG) IN OPEN VEGETATED DRAINAGE FACIUTIES 
(SUCH AS SWALES, CHANNELS, DITCHES, PONDS, ETC.), OR PERFORMING ANY ALTERATIONS OR 
MODIFICATIONS TO THE DRAINAGE FACILITIES, CONTAINED W1THIN SAID DRAINAGE EASEMENTS. 

THESE EASEMENTS ARE INTENDED TO FACILITATE REASONABLE ACCESS TO THE DRAINAGE FACILITIES. 
THESE EASEMENTS AND COVENANT SHALL RUN WITH THE LANO AND ARE BINDING UPON THE OWNERS OF 
SAID PRIVATE PROPERTY, THEIR HEIRS, SUCCESSORS AND ASSIGNS. 

PUBLIC DRAINAGE EASEMENT RESTRICTIONS 
STRUCTURES, FILL OR OBSTRUCTIONS (INCLUDING BUT NOT LIMITED TO DECKS, PATIOS, OUTBUILDINGS, OR 
OVERHANGS) SHALL NOT BE PERMITTED BEYOND THE BUILDING SETBACK LINE OR WITHIN PUBLIC 
DRAINAGE EASEMENTS UNLESS OTHERWISE APPROVED BY THE CITY OF DES MOINES AND THE CITY O~­
FEDERAL WAY, OR ITS SUCCESSOR AGENCIES ADDITIONALLY, GRADING AND CONSTRUCTION OF FENCING 
SHALL NOT BE ALLOWED WITHIN THE PUBLIC DRAINAGE EASEMENTS SHOWN ON THIS PLAT UNLESS 
OTHERWISE APPROVED BY THE CITY OF DES MOINES THE CffY OF FEDERAL WAY. OR ITS SUCCESSOR 
AGENCY 

PRIVATE DRAINAGE EASEMENT AND COVENANT 
A PRIVATE DRAINAGE EASEMENT AS DEPICTED HEREIN ACROSS LOTS 1 THROUGH 62 IS GRANTED TO 
LOTS BENEFITING FROM THE PRIVATE STORM DRAINAGE SYSTEM CONTAINED THEREIN UPON THE 
RECORDING OF THIS PLAT. THE OWNERS OF PRIVATE PROPERTY l\1THIN THIS PLAT ENCUMBERED WITH 
DRAINAGE EASEMENTS SHOWN AS 'PRIVATE', HEREBY GRANT ANO CONVEY TO THE CITY OF DES MOINES, 
THE CITY OF FEDERAL WAY, ANO THE PACIFIC HEIGHTS HOMEOWNER'S ASSOCIATION, THE RIGHT, BUT NOT 
THE OBLIGATION TO CONVEY STORM AND SURFACE WATER PER THE BUILDING PERMIT PLANS TO BE 
SUBMITTED A~D APPROVED FOR EACH LOT BY THE CITY OF DES MOINES, UNLESS OTHERWISE APPROVED 
BY THE CITY OF DES MOINES, TOGETHER W1TH THE RIGHT OF REASONABLE ACCESS (INGRESS ANO 
EGRESS), TO ENTER SAID PRIVATE ORA.IN AGE EASEMENT FOR THE PURPOSE OF OBSERVlNG THAT THE 
LOT OWNERS ARE PROPERLY OPERATING ANO MAINTAINING THE DRAINAGE FACILITIES CONTAINED THEREIN 

THE LOT OWNERS BENEFITING FROM THE PRIVATE STORM DRAINAGE SYSTEM ARE RESPONSIBLE FOR 
OPERATING, MAINTAINING AND REPAIRING THE DRAINAGE FACILITIES CONTAINED WITHIN SAID PRIVATE 
DRAINAGE EASEMENT, AND ARE HEREBY REQUIRED TO OBTAIN ANY REQUIRED PERMITS FROM THE CITY 
OF DES MOINES OR THE CffY OF FEDERAL WAY, PRIOR TO FILLING, PIPING, CUTTING OR REM011NG 
VEGETATION (EXCEPT FOR ROUTINE LANDSCAPE MAINTENANCE SUCH AS LAWN MOWING) IN OPEN 
VEGETATED DRAINAGE FACILITIES (SUCH AS SWALES, CHANNELS, DITCHES, PONDS, ETC.). OR PERFORMING 
ANY ALTERATIONS OR MODIFICATIONS TO THE DRAINAGE FACILITIES, CONTAINED WITHIN SAID DRAINAGE 
EASEMENT 

THIS COVENANT SHALL RUN WITH THE LANO AND IS BINDING UPON THE OWNERS OF SAID PRIVATE 
PROPERTY, THEIR HEIRS, SUCCESSORS ANO ASSIGNS. 

PUBLIC PEDESTRIAN ACCESS EASEMENT 
AN EASEMENT IS HEREBY RESERVED FOR ANO GRANTED TO THE PUBLIC ACROSS AND UPON THE 
PEDESTRIAN PATHWAY AS SHOWN ON TRACT "A' ON SHEETS 5, 7, AND 8 OF lHIS PLAT. THE CITY or DES 
MOiNES SHALL BE RESPONSIBLE FOR THE MAINTENANCE, REPAIR, AND REPLACEMENT OF THE 
IMPROVEMENTS CONTAINED THEREIN. 

NOTES, CONDITIONS, AND RESTRICTIONS 

THE PACIFIC HEIGHTS HOMEOWNER'S ASSOCIATION WAS ESTABLISHED ON------­
THE ARTICLES OF INCORPORATION ARE ON FILE WITH THE STATE OF WASHINGTON IN DL YMPIA 

THIS PLAT IS SUBJECT TO COVENANT'S, CONDITIONS, ANO RESTRICTIONS AS RECORDED UNDER KING 
COUNTY RECORDING NUMBER 

LOT ADDRESS TABLE 
LOT # ADDRESS LOT # ADDRESS 

1 28002 15TH AVE S 32 2B016 14TH CT S 

2 28006 1 5TH AVE S 33 2BD12 14TH CT S 

3 26010 15TH AVE S 34 2800B 14TH CT S 

4 28014 15TH AVE S 35 2BD04 14TH CT S 

5 2B01B 15TH AVE S 36 28000 14TH CT S 

6 2B022 15TH AVE S 37 28001 14TH CT S 

7 28026 15TH AVE S 38 28005 14TH CT S 

8 28030 15TH AVE S 39 28009 14TH CT S 

9 28034 15TH AVE S 40 28013 14TH CT S 

10 28038 15TH AVES 41 28017 14TH CT S 

11 1517 S 281ST PL 42 28021 14TH CT S 

12 1521 S 281ST PL 43 28025 14 TH CT S 

13 1520 S 261ST PL 44 28029 14TH CT S 

14 1516 S 281ST PL 45 28033 14TH CT S 

15 15i2 S 281ST PL 46 28037 14TH CT S 

16 28108 15TH AVE S 47 26041 14TH CT S 

17 28102 15TH AVE S 48 28045 14TH CT S 

18 28050 15TH AVE S 49 1332 S 281 ST PL 

19 28046 15TH AVE S 50 1335 S 281 SI PL 

2D 28042 15TH AVE S 51 1339 S 281ST PL 

21 28045 15TH AVE S 52 1403 S 282ND ST 

22 28049 15TH AVE S 53 1407 S 282ND ST 

23 1418 S 282ND ST 54 1411 S 282ND ST 

24 1414 S 282ND ST 55 141:, S 282ND ST 

2S 1410 S 282ND ST 56 1419 S 282ND ST 

26 1406 S 282ND ST 57 142:, S 282ND ST 

27 1402 5 282ND ST 58 1427 S 282ND S: 

28 28040 14Trl CT S 59 27928 15TH ,\VE 9 

29 28032 14TH CT S 60 27924 15TH AVE ~ 

30 28026 14TH CT S 61 2-7920 15TH AVE st 
31 28020 14TH CT S 1 62 27916 15TH AVE Sj 

CES.NWDVC 
CIYIL ENGINEERING t# SURYEYING 

CITY OF DES MOINES 

LUA2012-0001 

429 29TH ST. NE, SUITE D 
PUYALLUP, WA 983"/Z 

BUS: (253) 848-4282 
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PACIFIC HEIGHTS 
PLANIED INT DEVELOPMENT 

A PORTION OF THE NE 1/4 OF THE SE 1/4 AND OF THE SE 1/4 OF THE NE 1/4, SECTION 32, AND THE 
SW 1/4 OF TIE NW 1/4 AND OF THE NW 1/4 OF THE SW 1/4, SECTION 33 ALL IN TOWNSHP 22 NORTH, 

RANGE 4 EAST, W.M., aTY OF DES MOtES AND CITY OF FEDERAL WAY, KING COUNTY, WASHlilGTON 

LAKEHAVEN WATER AND SEWER DISTRICT EASEMENT PROVISIONS 
. .e..N EASEMEN-:-- IS r-lEREBY IRRE.VOCABL v RES;:.~VE::D FOR Al\'l.) GRANlEO TO LA.KEHA.\IU\ WAT[R A:\ID S[WER [;1STR1Cl A~D 11S 
AG[N TS . SUCCESSORS AND ASS1GNS, FOR SO L()NG AS 1T SHAI i OWi\\ A:S.rJ MAINT,~IN -HE ln,, 'TIFS RF"F:='"Rl:\IC~D rffRF. N 
UNDER AND JPOI\ THE AREA SHO~t.N :)N TH!:. PLA AND D[SCR15'LD llD,{t.JN AS 'WAT[RLIN[ [AS[M[NT" {WL_[} AND 
"SANiTAF:Y SEWER EASE\ilENT" (SSE) TO INSTALL, MA1NOAIN, REPLACE, qc:PAIR At\D OPERATE WATER AND SEWER MAINS AND 
APPURTE.NANCE:S FOR "HIS SUBDI\/ISIOI'~ AND 011,E~ Pr~OPC!CIY TOG[~H[R W!TH -1:E RIGH'T ':,') [NTER UPON SAID EASD,1:NT 
AT AL . -1'-tfS FOR PuR;:-iosts INCIOF\IT T-iFRF-:-o ,o F31Jl:' CING, WAIL, ROC...-:ER Y, FE:NCE, TREES OR STRUCTURE OF ANY Kl";O 
SHALL SE ERECTED 0~ PLANTED. ~OR SHALL /',,-..;y FJLL M1\ER1(\L BE PLACED WITHIN THE B0CNDARIES OF SAi) EASEMEi-,T 
ARE.A N~! E)\CAVAT10f\ SHALL 8[ MAOF V,'l":HN IHRFF (3) FFFT or s~.IU WATfR OR SEWFR SFRVICF FACil IT!ES AND THE 
SURFACE LcVcL OF ·HE (;ROUND W11HIN THE E!,SEMENT 1\REA S~ALL BE MAiN•AINED AT TSE ELEVATION ~s CURRENTLY 
[:X STING. GRANT:.1R HEREB'!' AGREES TrlAT NCI '.'/A.TER AND/OR SEWER SYS'EM FACILITY OR APPURTENANCE OF ANY KIND 
SHALL 8E -::ONSTRUCTED OR LOCATEC BY GRANTOR, OR ANY -n·liRD PA~~y ACTING UNDER AUi'10R TY OF GRANTOR. WlThlN 
OR PRCXIMA.E TO SAi:) (ASEMEN 7 , JNLESS SUCH INSTALLATION 1S A?PROVED BY GRANTEE .o.ND IS IN CONFORMANCE W,TI-: 
TH~ THEI-.-CURRENT EDITION OF "1--,£ "::RITERIA FOR SEWAGE WORKS DES1GM" F'UB_ISHED BY -:-HE W,t.SH1NGTON SlA'E 
DPARTMH.:T o;- ECOLOGv. GRANTOR 1-EREBY FU~"THER A.CREES ThAT -JC OTHER UTILIIY ~ACILITY OR .:,,PPURTENANCE OF .4NY 
KIND, INCL..IDING U~IUTY S~KVlCE. CONNE.C";ro"lS. SHALL 8[ CO~STRUC:T[O OR UJC/1,TED BY GRANTOR , OR A:\J'( THIRD PARTY 
ACTING UNDER AUTHORITY OF GRANTOli, /lllhlN THREE FEET (3'), MEASURED ~ORIZON-ALLY FOR f'ARALLEL ALIGNMcNTS, OR 
W17HiN S X INCHES (6"), ,,FASURF.D VERTICALLY FDR CROSSING OR PERPENcllCULAR .4LIGNMENTS, OF ANY PORTION OF rhE 
GRANl[['S IACIUTlES GRANTO,~ ADDITONAL"'Y GRANTS TO Tt"E LAK::HA\/EN WATER AN) SE'M::R D1STRIC7 AND 1TS AGENTS. 
SUCCESSORS AI\IQ AS~1CNS THE USE Of SUCh ADD1110r-..-AL ARE/l.. IMMED•ATELY AQ,..A::;E.NT TO SA,0 EASEMENT AREA AS S""1Ai..L 
BE REQUIRED FGR 7 riE CO~STRUCTIO~. RECONS-RLCTION, MAIN1ENANC, AND OPERAT:ON Of SAID WATER OR SEWER 
FACiLITIES THE USE CF SUCH ADDl'7101-..iAL AREA SHA!....L ac:: H:::LD TO A REAS0NA8L[ MINiMUr..1 ANU 8C Rl [l.RNU) ro 1l1t. 
CONOITIO~ EXISTING l>IMEDIATELY 3EFG'IE THE 'ROPERTY WAS ENTERED UPON BY THE LAKEHAVEN WA1ER AND SEWER 
DISTRICT. ITS AGENTS. SUCCESSORS M.JD ASSIG\IS It.: A.DOITION iO THE OiHER RESTRICl'ION~ -,EREIN, CRAN~OR SHAL,_ NOT 
CONVEY ,o A THIRD PARTY ANY EASEMENT OR OTHER INTEREST ()R RIGHT OF L/Sc OF PROPERTY SUBJECr TO THE 
EASEMENT THAT WOULD IMPAIR D'l LIMIT THC: USE OF THE EASEMEN, ,IGHTS GRANTED nEREIN 
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5.i.$1$ or SE.A.Rl~G: NAO 83-2011 [E?O:H 201000), 
\"tto.ShJ~:;-oN ~OR TH ZO\!E. 

3, Th1S SURVEY COMP::.l[S WIT>-1 P.LL STAblDARDS AN:'.! 

S. 279TH STREET 

~,... l,~1 1:c r·~ 11 t 
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PARCEL A 

H',- .\·\·-·· 

REBAR & CAP ..­
LS 17663 

EAST 1 /4 CORNER 
SECT,OJ\ 3:2. 

cOUND , -3/<" SR ASS 
DISK W/"UNCH IN CONC 

VISITED 5/'1/2017 
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GU Dfllr~E:.S Of Tl--if "SURVEY RECORDING AC•", CH,;PTER 
58.~9 RCW .ANO 332-130 W.sC REFERENCES 

4 ~LL M[ASUl~ING INSTRU~1C~T5 UTU2[l) ~·URlhG ·11L 
,:.::D,J~SF OF THS SlJR'•,/FY AR~ MAINIAINET) I."~ 
CON;:-ORMN\CE 1A>1TH MA\UF/1.,CTURERS SPt:CIFICt,TOt..JS. 

CITY OF DES MOINES 

LUA2012-0001 

R1 PU,,-:- OF APPLEWOOD AFN 19BSD8150998 
RL H[Corrn o:· SURV[Y AIN 19971028900.3 
R3 RfC:ORn or SLJRVF"Y AFN 9106199Chi5 
R ! LOT _INE ,\DJLJSTMEN1 l<FN 200305: 390J11 
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TlTLE EXCEPTIONS 
(PEA FIIST AMERICAN TITLE INSUll,t,NCE COMPNIY, SUBDIVISION GU,t,AANTEE 
NO. 3037746, DATED OCTOBER 24, 2018) 

-,TcE EXCEPTIONS 

. - 4 NOi SUP.';[Y Rf.LO.TED 

5. RESERVAT!C)NS A!\D EXCEPTIONS. iNCLUJtNG THE TERMS AND CONDITIONS 
'1-<EREO,: 
f.;L'::i-:...~VIN(J: MiNU~At..S 
-~ES::RVED B'f: V,'EYERHAflJSER TIMBER COMPANI 
~ECORDED: APRIL 16, 1924 
RECORDING 1NFORMATlOl\c 1657273 
WE NOT[ NO LXA\.itlNAl lO~ 11AS 6[.[N MADI_ Fl.[Gft.h!l.liNG ll i( H~ .. t1J,;Sf[R 
DR TAXATION OF THE RESERVED RIGHTS 
AFFECT, PARCEi S E AND F 

6. ANY AND ALL OFFERS OF DEOICA710N . CONDITIONS, RESTRICTIONS, 
EASEMENTS, BOU~DARY OISCREPANCIES OR ENCROACHMENTS, NOTES 
AND/OR PROI/IS!ONS SHOWN DR DISCLOSED SY SHORT PLAT OR PLA7 OF 
RENDONDO ON fHE HIGHWAY ADDITION RECORDED IN VOUME 30 OF 

PLATS, PAGE(S) 39, 

7. 

a. 

9. 

(A) 

10 

(A) 

11. 

A) 

B) 

c) 

o) 

'i:2.. 

AFFECT5: PARCELS E AND F 

EASEMEtH, iNCLUDING TERMS AND PROVISIONS CONTAINED THEREIN: 
RECORDING ,NFORMATION: 7810190746 
IN FAVO, OF: PACIFIC NORThWESl BELL TELEPHONE COMPANY, A 
WAS: IINGTON COF~PORAT!ON, ITS SUCCESSOR~, AND ASSlGNS 
FOR : Uf'.OE:RGRDUND COMMU~IC~.TION U~ES, CONDUiTS AND MANf-tOLE 
AFFECTS THE Et,ST 5 FEET OF THE SOUTH 25 FEET OF PARCEL D 
(Pl DTITO) 

AGREEMc~T .A~D TeE TERMS ANO CONOICIONS THERECF 
BETW':EN, FEDE'<AL WAY WATcR AND S,WER DIS1RIC1, <ING COUNTY, A 
MUNICIPAL CORPORA nDNS ANJ: tWR rHW[Sl "1 Cr<!I~ AGE GROUF, INC. 
REC.1R[)ING lt.lFORMAT10N: 8711170806 
THE LIEN CREA,ED BY SAID AGREEMEN- WAS RELEASED BY INSTRUMENT 
REC:lRDEO NOVEI.IBER 16, 1988 UNDER RECORDiN•} NO. 5811161176. 
AFFECTS POR11DN Of PARCEL A 

A RECORD OF SURVEY RECORDD JUNE 19, 1991 UNDER RECORD'NG NO. 
9106199005 SA'D SURVEY DISCLOSES T~E FO_LOWlNG MATTERS: 
ENCROACHMENT o= CONCRETE PP.OS, WOOD SHED ANG l';iRE FcNCE 
ACROSS WESTERc Y LINE OF LOT 6, 
AFFECTS. PARCELS A THROUGH 0 

CONDITIONS, NOTES, EASEMENTS. PROVISIONS ANO/OR E'ICROACHMENTS 
CONTAINC:D OR DELNEATED ON T~E FACE DF SURVEY NO 1194 'lECORDED 
IN KING COUNTY, WASHINCTOl\i AS INSTRUMENT NO. 9703139005, 
INCLIJDl~G 8U 7 NOT u,11TED ro THE FCLLOMNG UATTERS, 
HOG Wl!sE FENCE A'-ONC THE WES' CINE o= ?ARCEL A JOES NOT 
CONFORM TO T~E PROPERTY LINE 
AFFECTS: PARCELS A THROUGH D 

COl<Dl110NS, NOTES, EASEMEflrS. PRC,1SIONS AND/OR E~CROACH~ENTS 
COfJTAINED OR DEL·NEATEO ON THE FACE ~F SURVEY NO 9701< 
RECORDED 11': Klr,..'G COUNTY, WASHINGTON AS 1NSTRUMEN..,. NO 
97102J9005 At\!D 97102890D3, :NCLUDlt-.G BUT NOT LIMITED 70 Tl-:E 
FOLLOWING M/\ TERS: 
VARIOUS FENCES ALONG THE NORT-t, SJ~TH AND WEST LINES DD NOT 
CONFOR\.j TO Tt-'E PROPERTY LINES. 
LAVIN 0'-. NORn-tERL Y A:JJOINl'lG PRO?ERlY EXTENDS JP TO 8.0 FE.ET 
OVE'1 "irlE NORTr _IN, OF PARCEL A 
SHEJ ON WESTERLY ADJOINtNG PROP[RTY ENCROACHES -J~ TO i) J FEET 
OVE, THE WEST LINE OF PARCEL A. 
GV" WIR~S UE 3 6 FEEl AND 1.8 FEET EAST OF Tr-,£ ~AST LINE IN 
PACIFIC HIGHWAY SOlJTH . 
AFFECT::: PAAC::::...S A THRQLIGr' D 

AGREE.MEt-..:T AND THE: TERMS Af\.D CONDITIONS THERE:OF: 
BE'WEE"t-i: LAKEHAVEN t.;TJUn DISTRICT, KING CO',...INTY, A MUN1CIPAL 
CORPOR '1iON OF ThE STA,E OF WASHINGTON 
AN), GREGORY RE.~L ESiA E THREE. L.L.C , AND 0'< ASS1GNS 
kt.COKC,NG IMV-,\ilA ilON: :.2Gl 20!::lO.)OOCL;i) 
SAIJ AGREfMEr-.:T WAS AM0,1DED 3Y INSTRUMENT RECORDED UNDER 
RECOROiNG NO. 201704040D0639 
A"FECTo: PARCELS A THROUGH D 

1.) EASEY[tH, iNCLl,DING TtRMS A"'iD PRfl'JISIONS CO!\'AINFf1 THERE'IN: 
RECORDING INFORMATION: 2013012JOOD153 
IN 'AVOR OF: LAKEhAVEN UTIL TY Q1SHICT, A MU"C:PAL CORPORAnON 
OF KING COUNfY. WASHINGTOI-, TS SUCCcSSORS, AGcNTS. DESIGHES OR 
ASSIGNS 
FOR: E>.SFMENT FOR WATER ANO SEWER FACILITIES 
AFFECTS: PARCELS E AND F 
(EASEMENT IS ·,5T"i AVE. S LYING NORTHERLY or PARCEL A RIGHT CF 
WAY SHC>WN ON PAGE 5) 

14_ RESERVATION, AND EXCEPT101'lS, INCLL1DING THE TERVS AND CONDITIONS 
THEREOF: 
RESER\ll"iG, MINERALS 
R[SERV[D DY: lJRl 1 ENCRGY. INC., A COLO~ADO CORPORAllON 
REC:)RDED: JUNE 13, 2017 
RECORDING lf4FORM/,TION: 20170613001558 
WE NOTE NC EXA.M1NATION HAS BEEN MACE REGARDING THE TRANS=ER 
OR lAXArlOl'J OF T~E RESERVED RIGHTS 
AFFECTS P,tiRCEL S A 1HROUGH D 

1 5 EAS:)1E:n. INCL:JD1~~G TERWS Af\10 PROVISIONS CON"'."";i,INED Tt-,E-i:[11\ 
R::COROED. DECEM3E.R 14, :201 l 
RECORDING IN?"ORMATIOI\, 20' 712140005.::54 
IN =-AVOR OF: PJGE"T SOUND El\"ERCY, II-JC.. A WASf-" 0NGTON CORPDRi\TIDN 
FOR : ELECTRIC:: AND/OR GAS TRAt.SMISSION AND/OR J .S.TRl8u'TOl\i SYSTEM 
AFF~CTS: PARCELS A ~HROUGH £ 

SCALL 1"=100' 

100 0 100 200 

b.rfu)~ #i--·, jx rr:wm4 

CES.NWBVC 
CIYIL ENO/NEERING ,I SURYEY/NG 

129 29TH ST. NE, SUITE D 
PUYALLUP, WA 98372 

JOB 16117 

BUS: (253) 848-4282 
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ss.20· 

38 
6,512 SF 

39 
4,078 Sf 

NU'2!'Z6'w 71.96' 

40 
2,975 SF 

ltS8'21'26"f. 8..1.07' 

I 10' PRIVATE STORM 
r- DRAIN EASEMENT 

"'. I (LOTS 39-45 

"! 8 I 41 
~~ I 

I 4,020 SF 

Curve Tobie 

Curve # Length Radius Delta 

C1 5 69' 225.00' 1·25•54• 

C2 21 ,80 ' 14.00' 89'14'09" 

CJ 10 62 ' 275 oo· 2·12 '45" 

C4 16 32' 265 oo· 3'31'43 

C5 40.42' 265 oo· 8"44'23" -~-
C6 33.58' 265.00' 7•15·34• 

C7 35.99' 265.00' 7'46'52" 

CB 42 ,77' 265 oo· 914'53" 

C9 43.48' 11s co· 21'28'39" 

ClO 29 29' 116. 00' 14'28'03" 

C11 27.90' 116.00' 13'46'45" 

C12 32.52' 265 00' 7'01'55" 

C13 72.47' 83.50' 49'43'27" 

C1 4 49 .31' 265 oo· 10·39·39• 

C15 38.63' 265.00' 8"21'06'' 

C16 42.12' 265 oo· 9'06'27" 

Cl? 34 84' 2ss oo· 7'31'55" 

C18 40 34 265 oo· 8'43'1 9• 

C19 37.64' 265.00' 8'08'20" 

C20 24.38' 30 oo· 45·34'03" 

C21 a 88' 50 00' 1'00'48" 

C22 42 81' 50 00' 49·03·32" 

C23 32 80' 50 00' 37'35'25" 

C24 16 18' so.co· 18'32'07" 

C25 24.80' 50.00' 28"24'57" 

C26 25 71" 50.00 29'27'38" 

C27 18 86' 50 oo· 21·35•39" 

C28 35 41 ' 5000' 40'34'30" 

C29 40.91' 5000· 46'52'30" 

C30 9.59' 30 oo· 18"18'38" 

CITY OF DES MOINES 

LUA2012-0001 

I 
I 
I 
I 
I 
\ 
\ 

C-2 

PACIFIC HEIGHTS 
PLANNED UNIT DEVELOPMENT 

A PORTION OF THE NE V4 OF THE SE V4 AND OF THE SE 1/4 OF THE NE V4, SECTION 32, AND THE 
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AGENDA ITEM 

BUSINESS OF THE CITY COUNCIL 
City of Des Moines, WA 

SUBJECT: Compensation for Non-represented 
Employees 

ATTACHMENTS: 
1. Draft Resolution No. 19-072: 

Compensation for Non-Represented 
Employees 

Purpose and Recommendation 

FOR AGENDA OF: July 11, 2019 

DEPT. OF ORIGIN: Human Resources 

DATE SUBMITTED: July 3, 2019 

CLEARANCES: 
[ ] Community Development __ 
[ ] Marina __ 
[ ] Parks, Recreation & Senior Services 
[ ] Public Works __ 

CHIEF OPERATIONS OFFICER: 
[X] Legal fri~ 
[X] Finance ij/l.. 
[ ] Cout1S 
[ ] Police _ _ 

-----

APPROVED BY CITY MANAGER 
FOR SUBMITTAL: -----

The purpose of this agenda item is for City Council to consider the proposed Resolution regarding 
compensation for regular, non-represented employees. It is recommended that the City Council pass 
Resolution No. 19-072, providing wage increases which are equitable in comparison to the recently 
settled Des Moines Police Guild Collective Bargaining Agreement. 

Suggested Motion 

Motion: "I move to adopt Draft Resolution No. 19-072 regarding compensation for non-represented 
employees from January 1, 2019, through December 31 , 2019, providing wage increases which are 
equitable in comparison to the Des Moines Police Guild Collective Bargaining Agreement." 
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Background 
The City's regular non-represented employees fall into three groups; the General Employees, who are 
eligible for overtime compensation under the Fair Labor Standards Act (FLSA); the Exempt Employees, 
who are exempt under the FLSA; and the Directors. In December 2016, both the Exempt and General 
Employee groups formally acknowledged that they are not labor/union units, expressing their preference 
to work with management in a collaborative, advisory capacity, without being bound by the constraints 
of RCW 41.56. The City Council sets salary rates and benefits for non-represented employees by 
resolution and has ordained a policy to treat the General and Exempt employees and Directors equitably 
in relation to those represented by labor unions, per DMMC 2.12.010. 

Discussion 
On May 23, 3019, the City Council approved a Collective Bargaining Agreement with the Des Moines 
Police Guild for the period beginning January 1, 2019 and ending December 31, 2021. The agreement 
provided for a wage increase for the employees covered by the agreement of 3.25%. Resolution No. 
1366 set the compensation for non-represented employees provided for an increase of 1.9% for the year 
2019. The Draft Resolution would also increase contributions to HRA-VEBA accounts for employees 
enrolled in certain health insurance plans from $580 to $750 for individual only coverage and from 
$1,130 to $1,250 for family coverage, commensurate with the Guild Agreement. 

By approving this Resolution, the Council would be aligning the City's non-represented employee's 
compensation and benefits with that of the Police Guild for the year 2019. Staff is recommending that 
the City Council address compensation for the years 2020 and 2021 for non-represented employees 
during the budget process. 

Alternatives 
The Council could choose not to approve the Resolution and direct the City Manager to consider 
alternative wage and benefits packages for non-represented employees. 

Financial Impact 
Finance has accounted for the proposed increase and has determined that a sustainable budget through 
2020 will be maintained with passage of this Draft Resolution. 

Recommendation or Conclusion 
Administration recommends approval of the proposed Agreement as it contains those changes and 
compromises authorized by the Council. 

2 
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CITY ATTORNEY'S FIRST DRAFT 07/03/2019 

DRAFT RESOLUTION NO. 19-072 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF DES MOINES, 
WASHINGTON, regarding salaries, wages and benefits for non­
represented employees for the period January 1, 2019, through 
December 31, 2019 and amending Resolution No. 1366. 

WHEREAS, this Resolution pertains to all regular employees, 
excluding those who are represented by labor organizations, 
specifically, Teamsters Local 7 63, Des Moines Police Guild, and 
Des Moines Police Management Association, and 

WHEREAS, the City's non-represented employees fall into 
three groups: General Employees, those who are eligible for 
overtime compensation under the Fair Labor Standards Act (FLSA); 
Exempt Employees, those who are exempt under the FLSA; and the 
remaining exempt employees known as Directors, which for purposes 
of this Resolution includes all department heads, the Assistant 
Chief of Police, the Chief Operations Officer, and the City 
Manager, and 

WHEREAS, in December 2016, the General Employees and Exempt 
Employees entered into memorandums of understanding with the City 
formally acknowledging that they are not collective bargaining 
organizations, preferring to seek mutual understanding for 
employees and city management in an informal, collaborative 
process to discuss issues of concern in the workforce without being 
bound by the constraints of chapter 41.56 RCW, and 

WHEREAS, the parties further agreed that the City will treat 
non-represented employees equitably in relation to those 
represented by labor unions in accordance with DMMC 2.12.10, with 
the exception of the constraints of bargaining units with binding 
arbitration which necessitates a different outcome for certain 
uniformed groups of employees, and 

WHEREAS, the City Council enacted Resolution No. 1366, 
setting the annual pay schedules for non-represented employees for 
the period of January 1, 2017 through December 31, 2019, and 

WHEREAS, the City Council recently approved a Collective 
Bargaining Agreement with the Des Moines Police Guild for the 
period January 1, 2019, through December 31, 2021 which includes 
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a larger wage increase for the year 2019 than is provided for in 
Resolution 1366, and 

WHEREAS, the City Council has determined that it is in the 
best interest of the citizens of Des Moines for the City to provide 
wage increases and benefit adjustments to non-represented 
employees consistent with the Des Moines Police Guild for the year 
2019; now, therefore, 

THE CITY COUNCIL OF THE CITY OF DES MOINES RESOLVES AS FOLLOWS: 

Sec. 1. 
read as follows: 

Section 2 of Resolution No. 1366 is amended to 

Salaries and wages. Salaries and wages shall be increased 
as follows, maintaining the established differentials between pay 
steps and ranges: 

(1) 1.36% increase effective January 1, 2017, providing 
a 0.36% retroactive pay increase in addition to the 1.0% increase 
already implemented per Resolution No. 1355; such retroactive pay 
increase shall apply to current employees on the payroll as of the 
date of Council approval of this Resolution; 

(2) 1.9% increase effective January 1, 2018; and 

(3) -l-a----9--%-3.25% increase effective January 1, 2019. 

Sec. 2. 
read as follows: 

Section 3 of Resolution No. 1366 is amended to 

Medical plan options. Effective January 1, 2018, the City 
shall pay medical premiums and make Health Reimbursement 
Arrangement (HRA) contributions for eligible employees with the 
following options: 

(1) The City will pay 90% of eligible employee's premium 
and 80% of the spouse and dependents' premiums for the 
HealthFirst 250 and the Kaiser Permanente $200 Deductible health 
insurance plans. For employees enrolling in these plans, the City 
will make the following annual contributions to the employee's HRA 
VEBA for the years 2017 and 2018: $580 for employee only coverage; 
or $1,130 for any family coverage. For emp loyees enrolling in these 
plans, the City will make the following annual contributions to 
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the emplo yee's HRA VEBA for the year 2019: $750 for employee only 
coverage; or $1,250 for any family coverage. For new hire 
employees, HRA VEBA funding will be prorated based on the number 
of months covered for the remainder of the calendar year. 

(2) The City will pay 100% of eligible employee's premium 
and 90% of the spouse and dependents' premiums for the Regence 
High Deductible Health Plan (HDHP) and the Kaiser Permanente HDHP; 
for employees enrolling in these plans, the City will provide a 
notional Health Reimbursement Arrangement (HRA) of $1,500 for 
employee only coverage, or $3,000 for any family coverage. The 
City will fund the notional HRA by preloading a benefits debit 
card for each employee on an annual basis. Once the deductible has 
been met, and the employee has also paid coinsurance costs $1,500 
above and beyond the deductible for employee only coverage, or 
$3,000 above and beyond the deductible for any family coverage, 
the City will pay any further coinsurance costs which apply to the 
employee's annual out-of-pocket limit. Any unused balance in the 
notional HRA will be rolled into the employee's HRA VEBA account 
in April of the following year. For new hire employees, notional 
HRA funding will be prorated based on the number of months covered 
for the remainder of the calendar year. 

(3) If an employee opts out of the City's medical plans 
entirely, the employee will receive their choice of cash or Section 
457 deferred compensation payments in lieu of the medical 
benefits. Such payment will be equal to twenty-five percent (25%) 
of the City's savings, based on the maximum medical plan premiums 
available plus the HRA contributions the City would have paid for 
the employee and any spouse and/or dependents who are eligible for 
City medical coverage. To be eligible for such payments, the 
employee must provide proof of comprehensive group coverage under 
another medical insurance plan through an employer or other entity 
that covers all individuals in a group. Individual medical 
insurance purchased on an indi victual or family basis does not 
qualify under this plan. The City reserves the right to suspend 
or discontinue such payment in lieu of City medical coverage for 
future years. Employees will be notified during the open enrollment 
period if this option is suspended or discontinued. 

Sec. 3. Retroactivity. The 3.25% increase for the 
period of January 1, 2019 through December 31, 2019 effective 
January 1, 2019, shall provide a 1.35% retroactive pay increase in 
addition to the 1.9% increase already implemented per Resolution 
No. 1366; such retroactive pay increase shall apply to current 
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employees on the payroll as of the date of Council approval of 
this Resolution. 

Sec. 4. Conflicts. Where a conflict exists between the 
terms of this Resolution and the Des Moines Personnel Manual, this 
Resolution shall control. 

Sec. 5. Ratification and confirmation. Any acts 
consistent with the authority and prior to the effective date of 
this Resolution are hereby ratified and confirmed. 

ADOPTED BY the City Council of the City of Des Moines, 
and signed in 
, 2019. 

Washington this th day of , 2019, 
authentication thereof this th day of 

APPROVED AS TO FORM: 

City Attorney 

ATTEST: 

City Clerk 

------

M A Y O R 
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AGENDA ITEM 

BUSINESS OF THE CITY COUNCIL 
City of Des Moines, WA 

SUBJECT: Third Reading and Continued Public 
Hearing to consider Draft Ordinance No. 19-048 
relating to zoning, amending the use table in 
DMMC 18.52.0lOB, adding and revising 
definitions in DMMC 18.01.050. 

ATTACHMENTS: 
1. Draft Ordinance No. 19-048 
2. Ordinance 1714 
3. Written Public Comments 
4. DSHS Comments and Response 

Purpose and Recommendation 

FOR AGENDA OF: July 11, 2019 

DEPT. OF ORIGIN: Community Development 

DATE SUBMITTED: July 3, 2019 

CLEARANCES: 
[X] Community Development~ 
[ ] Marina 
[ ] Parks, Recreation & Senior Services __ 
[ ] Public Works 

CHIEF OPERATIONS OFFICER: ~ 

[X] Legal_&_ 
[ ] Finance 
[ ] Courts 
[ ] Police 

APPROVED BY CIIY..Z ANAGER -
FOR SUBMITTAL: . ~ 

The purpose of this agenda item is for the City Council to continue the public hearing and consider Draft 
Ordinance No. 19-048 (Attachment 1) amending the use table in DMMC 18.52.01 OB, adding and revising 
definitions in DMMC 18.01.050. 

Suggested Motion 

"I move to enact Draft Ordinance No. 19-048 amending the use table in DMMC 18.52.01 OB and adding 
and revising definitions in DMMC 18.01.050 to make the interim zoning controls enacted by Ordinance 
1 714 permanent." 
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Background 
The City of Des Moines adopted a policy for identifying and siting Essential Public Facilities (EPF) in 
Ordinance no. 1697, codified in Chapter 18.255 DMMC. EPFs are public facilities that are typically 
difficult to site, including in-patient facilities, mental health facilities, group homes, and secure community 
transition facilities. In 2014, the State of Washington began offering licenses to operate a new type of 
residential facility serving up to 16 individuals who have complex personal care and behavioral challenges 
known as Enhanced Services Facilities ("ESFs") under chapter 70.97 RCW. 

In order to clarify the City's existing requirements and definitions, the proposed amendments revise the 
definitions and use table in the Des Moines Municipal Code to account for this new type of essential public 
facility. These facilities would be allowed only in the Pacific Ridge Commercial Zone and be subject to 
the appropriate permitting process as well as the essential public facilities regulations. 

Discussion 
On March 14, 2019 the Des Moines City Council adopted Ordinance 1714 adopting the proposed zoning 
amendments as interim regulations, declaring an emergency and setting the hearing date for May 9, 2019. 
Prior to and during the May 9th public hearing, a number of verbal and written comments were received, 
including a letter from the State Department of Social and Health Services (DSHS). The DSHS letter 
expressed concern that the proposed regulations were too restrictive. The hearing was continued to June 
27, 2019, primarily to allow for discussion with DSHS. 

On June 3, 2019 DSHS staff were provided a tour of the Pacific Ridge Commercial area of the City, and 
met with City staff to discuss their previous comment letter. Upon conclusion of the tour and meeting, 
DSHS staff indicated that their questions were answered and they no longer had concerns related to Draft 
Ordinance 19-048. A follow-up letter was received from DSHS on June 18, 2019 thanking the City for 
the meeting and tour and encouraging the City to expand the allowed zones for ESFs in the future. On 
June 27, 2019, the City Council passed Draft Ordinance 19-048 to a third reading and continued public 
hearing on July 11, 2019. 

Alternatives 
The City Council may: 

1. Enact Draft Ordinance 19-048 as written or with amendments. 

2. Repeal Ordinance 1714, removing the interim zoning control. 

3. Decline to enact Draft Ordinance 19-048. Under this alternative, the interim zoning control 
would remain in effect until September 14, 2019, at which time the interim zoning controls 
would expire. 

Financial Impact 
NIA 

Recommendation 
Administration recommends enactment of Draft Ordinance 19-048 as written. 

2 
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CITY COUNCIL'S DRAFT 06/20/2019 

DRAFT ORDINANCE NO. 19-048 

AN ORDINANCE OF THE CITY OF DES MOINES, WASHINGTON relating 
to zoning, amending the use table in DMMC 18.52.0lOB, adding and 
revising definitions in DMMC 18.01.050. 

WHEREAS, the City of Des Moines has enacted a comprehensive 
land use plan codified at Title 18 DMMC, and 

WHEREAS, Ci ties such as Des Moines that are required to 
plan under the State Growth Management Act, chapter 36.70A RCW, 
are required to adopt a process for identifying and siting of 
Essential Public Facilities ("EPF'su), and 

WHEREAS, the City of Des Moines has adopted a policy for 
identifying and siting Essential Public Facilities in Ordinance 
no. 1697, codified at chapter 18.255 DMMC, and 

WHEREAS, EPF' s are public facilities that are typically 
difficult to site, including in-patient facilities, mental health 
facilities, group homes, and secure community transition 
facilities, and 

WHEREAS, in 2014 the State of Washington began offering 
licenses to operate a new type of residential setting serving up 
to 16 individuals who have complex personal care and behavioral 
challenges known as Enhanced Services Facilities ("ESF'su) under 
chapter 70.97 RCW, and 

WHEREAS, a typical ESF resident will have moved from a State 
or local psychiatric hospital, and 

WHEREAS, a person may only be admitted to an ESF if the 
person has a mental disorder, chemical dependency disorder, or 
both; an organic or traumatic brain injury; or a cognitive 
impairment that results in symptoms or behaviors requiring 
supervision and facility services, and 

WHEREAS, a person may only be admitted to an ESF if the 
person additionally requires daily care by or under the supervision 
of a mental health professional, chemical dependency professional, 
or nurse; or assistance with three or more activities of daily 
living, and 
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Ordinance No. 
Page 2 of 6 

WHEREAS, a person may only be admitted to an ESF if, in 
addition to the previous two requirements, the person has two or 
more of the following: self-endangering behaviors that are 
frequent or difficult to manage; aggressive, threatening, or 
assaultive behaviors that create a risk to the health or safety of 
other residents or staff, or a significant risk to property and 
these behaviors are frequent or difficult to manage; intrusive 
behaviors that put residents or staff at risk; complex medication 
needs and those needs include psychotropic medications; a history 
of or likelihood of unsuccessful placements in either a licensed 
facility or other state facility or a history of rejected 
applications for admission to other licensed facilities based on 
the person's behaviors, history, or security needs; a history of 
frequent or protracted mental health hospitalizations; a history 
of offenses against a person or felony offenses that created 
substantial damage to property, and 

WHEREAS, an ESF is required to maintain sufficient numbers 
of staff with the appropriate credentials and training to provide 
residents with such services as mental health treatment, chemical 
dependency treatment, and security as needed, and 

WHEREAS, the State licenses ESF's as an entity of a 
different character than nursing homes; assisted living 
facilities; adult family homes; group training homes; and 
residential treatment facilities, and 

WHEREAS, ESF' s are a land use that is not specifically 
provided for in the Des Moines Zoning Code, and 

WHEREAS, it is appropriate to identify Enhanced Service 
Facilities as a specific use type within the City Zoning Code and 
to designate zones in which the use may be permitted, not permitted 
or allowed by conditional use permit or unclassified use permit, 
and 

WHEREAS, services offered by an ESF and the special needs 
of the residents make these facilities difficult to site similar 
to in-patient facilities, mental health facilities, group homes, 
and secure community transition facilities, and 



97

97

Ordinance No. 
Page 3 of 6 

WHEREAS, these characteristics make it appropriate for the 
City of Des Moines to identify Enhanced Services Facilities as 
Essential Public Facilities, and 

WHEREAS, in accordance with RCW 35A.63.220, interim zoning 
controls may be effective for no longer than six months, but may 
be effective for up to a year if a work plan is developed for 
related studies providing for such a longer period, and 

WHEREAS, the City Council enacted Ordinance No. 1714 as an 
interim zoning ordinance on March 14, 2019 in accordance with RCW 
35A.63.200 to provide for appropriate land use regulation of ESF's, 
and 

WHEREAS, the City Council in Ordinance No. 1714 set the 
date for a public hearing on the interim zoning ordinance for May 
9, 2019, being less than sixty days after the adoption of the 
interim zoning ordinance, and 

WHEREAS, notice of the public hearing was issued on April 
24, 2019 in accordance with the DMMC, and 

WHEREAS, the Community Development Director acting as the 
SEPA responsible official reviewed this proposed non-project 
action and determined that the proposed textual code amendments 
are within the scope of the existing environmental documents and 
fulfilled the SEPA requirements established by chapter 197-11 WAC 
and DMMC 16.05.04 pursuant to WAC 197-11-600 and DMMC 16.05.280, 
and 

WHEREAS, the textual code amendments proposed in this Draft 
Ordinance were provided to the Department of Commerce as required 
by RCW 36.70A.106, and 

WHEREAS, a public hearing was held on May 9, 2019 and 
continued to June 27th and July 11, 2019, and all persons wishing 
to be heard were heard, and 

WHEREAS, the City Council finds 
amendments to the Des Moines Municipal Code 
1714 are appropriate and necessary for the 
public health and welfare; now therefore, 

that confirming the 
enacted in Ordinance 
preservation of the 
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THE CITY COUNCIL OF THE CITY OF DES MOINES ORDAINS AS FOLLOWS: 

Sec. 1. DMMC 18. 52. Ol0B and section 133 of Ordinance 
No. 1591 as amended by section 12 of Ordinance No. 1601 as amended 
by section 8 of Ordinance No. 1618-A as amended by section 2 of 
Ordinance No. 1644 as amended by section 1 of Ordinance No. 1645 
as amended by section 8 of Ordinance No. 1655 as amended by section 
4 of Ordinance No. 1656 as amended by section 2 of Ordinance No. 
1661 as amended by section 2 of Ordinance No. 1669 as amended by 
section 1 of Ordinance No. 167 2 as amended by section 3 of 
Ordinance No. 1697 is amended to add or revise uses as follows: 

Use is: NC 1-C B-P C-C D-C H-C PR-C T-C W-C 
P: Permitted 

P/L: Permitted, 
but with special 
limitations 

CUP: 
Conditional use 
review required 

UUP: 
Unclassified 
use review 
required 
... 
Enhanced UUP 
Services /L1a4 as1 
Facilities 
... 
Essential public IJ-lJ.j:2 UUP UUP 
facilities not tbi84. 86J /L[04. 851 /L[84. ss1 
otherwise listed 
.. . 
Hospitals , JJ-W UUP 
Mental Jb~1 /Lr04, 051 
... 

Sec. 2. DMMC 18.01.050 and section 5 of Ordinance 
No. 1591 as amended by section 1 of Ordinance No. 1628 as amended 
by section 1 of Ordinance No. 1655 as amended by section 1 of 
Ordinance No. 1661 as amended by section 3 of Ordinance No. 1669 
as amended by section 15 of Ordinance No. 1671 as amended by 
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section 1 of Ordinance No. 1697 are amended to add or revise the 
following definitions: 

" Enhanced services facility " means a facility 
licensed by t h e Washi n g t on St a t e Department of 
Social and Health Services under chap ter 7 0.97 RCW. 

"Essential public facilities (EPF)" include those 
facilities that are typically difficult to site, as 
defined in RCW 36.70A.200 and WAC 365-196-560, such 
as airports, state education facilities and state or 
regional transportation facilities as defined in RCW 
47.06.140, regional transit authority facilities as 
defined in RCW 81.112.020, state and local 
correctional facilities, solid waste handling 
facilities, and inpatient facilities including 
substance abuse facilities, mental health 
facilities, group homes, enhanced se r vices ----- - -----fa c i lit i es , and secure community transition 
facilities as defined in RCW 71.09.020. 

"Mental hos pital" means an instit1:::1tion licensee. ley 
state agencies under the provisions of law to offer 
facilities , care and treatment for cases of meAtal 
and nervous disorders, and alcoholics . 
Sstablishments limiting services to juveniles below 
the age of five years , and establishments housing 
and caring for cases of cerebral palsy are not 
considered mental hospitals . 

"Nursing home" means ~ facilities for patients who 
are recovering from an illness , or receiving care 
for c h ronic conditions , mental or physical 
disabilities , terminal illness , alcohol or drug 
inpatient treatment . Care may include inpatient 
-a-Eiministration of ffiCdicine , preparatioFr---&f special 
diets , bedside n ursing care , a nd treatment by a 
f}hysicia n or psychiatrist facility licensed b y t he 
Washington State Dep artment of Soci al a nd Heal th 
Se r v i ces under chapter 18.51 RCW . 
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Sec. 3 . Severability - Construction. 

( 1) If a section, subsection, paragraph, sentence, 
clause, or phrase of this Ordinance is declared unconstitutional 
or invalid for any reason by any court of competent jurisdiction, 
such decision shall not affect the validity of the remaining 
portions of this Ordinance. 

(2) If the provisions of this Ordinance are found to be 
inconsistent with other provisions of the Des Moines Municipal 
Code, this Ordinance is deemed to control. 

Sec. 4. Effective date. This ordinance shall take 
effect and be in full force five (5) days after its passage and 
approval in accordance with law. 

PASSED BY the City Council of the City of Des Moines this 
day of 2019 and signed in authentication thereof this 
day of , 2019. 

APPROVED AS TO FORM: 

City Attorney 

ATTEST: 

City Clerk 

Published: 

Effective Date: 

M A Y O R 
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ORDINANCE NO. 1714 

AN ORDINANCE OF THE CITY OF DES MOINES, WASHINGTON relating 
to zoning, enacting an interim zoning Ordinance relating to land 
use, amending the use table in DMMC 18.52.0lOB, adding and revising 
definitions in DMMC 18. 01. 050, setting a public hearing, and 
declaring an emergency. 

WHEREAS, the City of Des Moines has enacted a comprehensive 
land use plan codified at Title 18 DMMC, and 

WHEREAS, Ci ties such as Des Moines that are required to 
plan under the State Growth Management Act, chapter 36.70A RCW, 
are required to adopt a process for identifying and siting of 
Essential Public Facilities ("EPF's"), and 

WHEREAS, the City of Des Moines has adopted a policy for 
identifying and siting Essential Public Facilities in Ordinance 
no. 1697, codified at chapter 18.255 DMMC, and 

WHEREAS, EPF' s are public facilities that are typically 
difficult to site, including in-patient facilities, mental health 
facilities, group homes, and secure community transition 
facilities, and 

WHEREAS, in 2 014 the State of Washington began offering 
licenses to operate a new type of residential setting serving up 
to 16 individuals who have complex personal care and behavioral 
challenges known as Enhanced Services Facilities ("ESF's") under 
chapter 70.97 RCW, and 

WHEREAS, a typical ESF resident will have moved from a State 
or local psychiatric hospital, and 

WHEREAS, a person may only be admitted to an ESF if the 
person has a mental disorder, chemical dependency disorder, or 
both; an organic or traumatic brain injury; or a cognitive 
impairment that results in symptoms or behaviors requiring 
supervision and facility services, and 

WHEREAS, a person may only be admitted to an ESF if the 
person additionally requires daily care by or under the supervision 
of a mental health professional, chemical dependency professional, 
or nurse; or assistance with three or more activities of daily 
living, and 
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WHEREAS, a person may only be admitted to an ESF if, in 
addition to the previous two requirements, the person has two or 
more of the following: self-endangering behaviors that are 
frequent or difficult to manage; aggressive, threatening, or 
assaultive behaviors that create a risk to the health or safety of 
other residents or staff, or a significant risk to property and 
these behaviors are frequent or difficult to manage; intrusive 
behaviors that put residents or staff at risk; complex medication 
needs and those needs include psychotropic medications; a history 
of or likelihood of unsuccessful placements in either a licensed 
facility or other state facility or a history of rejected 
applications for admission to other licensed facilities based on 
the person's behaviors, history, or security needs; a history of 
frequent or protracted mental health hospitalizations; a history 
of offenses against a person or felony offenses that created 
substantial damage to property, and 

WHEREAS, an ESF is required to maintain sufficient numbers 
of staff with the appropriate credentials and training to provide 
residents with such services as mental health treatment, chemical 
dependency treatment, and security as needed, and 

WHEREAS, the State licenses ESF's as an entity of a 
different character than nursing homes; assisted living 
facilities; adult family homes; group training homes; and 
residential treatment facilities, and 

WHEREAS, ESF' s are a land use that is not specifically 
provided for in the Des Moines Zoning Code, and 

WHEREAS, it is appropriate to identify Enhanced Service 
Facilities as a specific use type within the City Zoning Code and 
to designate zones in which the use may be permitted, not permitted 
or allowed by conditional use permit or unclassified use permit, 
and 

WHEREAS, services offered by an ESF and the special needs 
of the residents make these facilities difficult to site similar 
to in-patient facilities, mental health facilities, group homes, 
and secure community transition facilities, and 
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WHEREAS, these characteristics make it appropriate for the 
City of Des Moines to identify Enhanced Services Facilities as 
Essential Public Facilities, and 

WHEREAS, in accordance with RCW 35A.63.220, interim zoning 
controls may be effective for no longer than six months, but may 
be effective for up to a year if a work plan is developed for 
related studies providing for such a longer period, and 

WHEREAS, the City Council finds that the amendments 
contained in this Ordinance are appropriate and necessary for the 
preservation of the public health and welfare, and to provide for 
the siting of Enhanced Services Facilities within the City, and 

WHEREAS, the City Council further finds that passage of 
this Ordinance constitutes an emergency; now therefore, 

THE CITY COUNCIL OF THE CITY OF DES MOINES ORDAINS AS FOLLOWS: 

Sec. 1. Findings. RCW 35A.63.220 and RCW 36.70A.390 
authorize adoption of interim zoning measures with certain 
limitations. In compliance with the requirements of these statutes 
and applicable case law authority, the City Council adopts as 
findings the pronouncements contained in the above recital 
provisions. 

Sec. 2. Interim regu1ation adopted. DMMC 18.52.0lOB 
and section 133 of Ordinance No. 1591 as amended by section 12 of 
Ordinance No. 1601 as amended by section 8 of Ordinance No. 1618-
A as amended by section 2 of Ordinance No. 164 4 as amended by 
section 1 of Ordinance No. 164 5 as amended by section 8 of 
Ordinance No. 1655 as amended by section 4 of Ordinance No. 1656 
as amended by section 2 of Ordinance No. 1661 as amended by section 
2 of Ordinance No. 1669 as amended by section 1 of Ordinance No. 
1672 as amended by section 3 of Ordinance No. 1697 is amended to 
add the following use as follows: 

II 
II 
II 
II 
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Use is: NC 
P: Pennitted 

P/L: Permitted, 
but with 
special 
limitations 

CUP: 
Conditional 
use review 
required 

UUP: 
Unclassified 
use review 
required 
.. . 
Enhanced 
Services 
Facilities 
... 
Essential public 
facilities not 
otherwise listed 
... 
Hospitals, 
Mental 
... 

1-C B-P C-C 0-C H-C PR-C T-C W-C 

UUP 
/L[84, B5] 

UUP UUP 
/L[84, B5] /L1e4. e51 

UUP 
/Lr84. ss1 

Sec. 3. Interim definition added. DMMC 18.01.050 and 
section 5 of Ordinance No. 1591 as amended by section 1 of 
Ordinance No. 1628 as amended by section 1 of Ordinance No. 1655 
as amended by section 1 of Ordinance No. 1661 as amended by section 
3 of Ordinance No. 1669 as amended by section 15 of Ordinance 
No. 1671 as amended by section 1 of Ordinance No. 1697 are amended 
to add or revise the following definitions: 

"Enhanced services facility" means a facility 
licensed by the Washington State Department of 
Social and Health Services under chapter 70.97 RCW. 

"Essential public facilities (EPF)" include those 
facilities that are typically difficult to site, as 
defined in RCW 36.70A.200 and WAC 365-196-560, such 
as airports, state education facilities and state or 
regional transportation facilities as defined in RCW 
47 . 06.140, regional transit authority facilities as 
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defined in 
correctional 
facilities, 

RCW 81.112.020, state 
facilit i es, solid waste 

and inpatient facilities 

and local 
handling 

including 
health substance 

facil i ties, 
facil i ties, 
facilities as 

abuse facilities, mental 
group homes, enhanced 
and secure community 
defined in RCW 71.09.020. 

services 
transition 

~ ~ os p i t al " mean s an in s tit-tl-t-4-en l i censed by 
s ta t e ageft€ies under th e p ~-e-v i s ion-s---e f l a ~• to offe r 
£-acili ti e s , care anEL trca tFRe n t f o r cas e s of me nt al 
a nd ne rvo us d i so rders , aHd a l c ohol i cs . 
8stabl i shmc n ts li ffi iti ng se c-vices t o j uver~.,. 
t he a ge of fi ve years , a nd c s taa li shment s housing 
a-t-1d ca:z.: i ng f or case s of cerebr a l pa l sy arc not 
consid~-a-±---~ 

"Nursing home" means a facility licensed by the 
Washington State Department of Social and Health 
Services under chapter 18.51 RCW. 

Sec. 4. Public hearing on interim zoning control. 
Pursuant to RCW 36.70A.390 and RCW 35A.63.220, the City Council 
shall hold a public hearing on this interim control regulation 
within sixty (60) days of its adoption, or before May 13, 2019. 
The Council shall hold this hearing on May 9, 2019. Immediately 
after the public hearing, the City Council shall adopt findings of 
fact on the subject of this interim control regulation and either 
justify its continued imposition or rescind the regulation. 

Sec. 5. Declaration of emergency. The City Council hereby 
declares that an emergency exists necessitating that this 
Ordinance take effect immediately upon passage by a majority vote 
plus one of the whole membership of the Council, and that the same 
is not subject to a referendum (RCW 35A.12 .130). Without an 
immediately effective interim zoning regulation, applicants for 
such projects or uses could become vested, leading to development 
that could be incompatible with the regulations adopted in this 
interim control and which may eventually be adopted by the City. 
Therefore, the interim regulation in this Ordinance must be imposed 
as an emergency measure to protect the public health, safety and 
welfare, and to prevent the submission of applications to the City 
in an attempt to vest rights for an indefinite per i od of time. 
This Ordinance does not affect any existing ves t ed rights. 



106

106

Ordinance No. 1714 
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Sec. 6. Severability - Construction . 

( 1) If a section, subsection, paragraph, sentence, 
clause, or phrase of this Ordinance is declared unconstitutional 
or invalid for any reason by any court of competent jurisdiction, 
such decision shall not affect the validity of the remaining 
portions of this Ordinance. 

(2) If the provisions of this Ordinance are found to be 
inconsistent with other provisions of the Des Moines Municipal 
Code, this Ordinance is deemed to control. 

Sec. 7. Effective date. This Ordinance shall take 
effect and be in full force immediately upon adoption, as long as 
it is approved by a majority plus one of the entire membership of 
the Council, as required by RCW 35A.12.130. 

PASSED BY a majority plus one of the whole membership of 
the City Council of the City of Des Moines this March 14, 2019 and 
signed in authentication thereof this March 14, 2019. 

APPROVED AS TO FORM: 

~~ 
ATTEST: 

Ci ty Clerk 

Published: ~ 3 __ /~~~-' 2019 

Effective Date: Immediately Upon Adoption 

M A Y O R 
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Susan Cezar 

From: 
Sent: 
To: 
Cc: 

sally moncrieff <spaaso@yahoo.com> 
Thursday, May 9, 2019 3:04 PM 
Tim George 
Susan Cezar; Michael Matthias 

Subject: Re: Response to Email = RE: Comments on Draft ORdinance No. 19-048 

CAUTION: This email originated from outside your organization. Exercise caution when opening attachments 
or clicking links, especially from unknown senders. 

Mr George, 
Thank you for responding to my email. 
A neighbor told me that Council would be voting on allowing an ESF to be sited downtown. 

I went online and read the Council agenda and then the Council packet. I found the agenda lacking in details so 
then went to the packet and then to the Comprehensive Plan. 

My understanding from the packet and Comp Plan is that the vote is to amend the Comp Plan to create a new 
definition for ESF and I also understood the vote to be to allow ESF in the downtown zone. 

I do find the language in the packet very difficult to interpret and I also found the Comp Plan language difficult 
to interpret. 

All of my information was off of the city web site. 

My neighbors are under the same impression as I am and also complain that it's difficult to interpret what the 
Public Hearing is meant to accomplish and what the result of tne motions would be. 

I'm very happy to hear that ESF will not be allowed in the Downtown zone. 

I assume then that ESF would be categorized with Public Institutions and be zoned as those uses are. 

Thank you again for taking the time to correct my misunderstanding 

Sally Moncrieff 

Sent from my iPhone 

On May 9, 2019, at 10:36 AM, Tim George <rGeorge@desmoineswa.gov> wrote: 

Good morning Ms. Moncrieff, 

In response to your email below, I wanted to provide clarification. The Draft Ordinance being 
considered tonight, if passed, would prohibit Essential Services Facility's (ESF) in the 
Downtown Marina District (D-C zone). Essentially, the ordinance would do the opposite of 
what you stated below. The ordinance would confirm that an ESF is not an allowed use in the 
Downtown. 

1 
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If you don't mind sharing where you found the information related to the draft ordinance, we'd 
like to have the opportunity to correct the record if there is mis-information out there. 

Here is a link to the packet for tonight's public hearing, if you would like to review the ordinance 
and related 
materials: http://www.desmoinesmail.com/WebPDF/Council/Packet Archive/2019/050919.pdf 

Thank you for taking the time to comment. 

Tim George 
City Attorney 

From: sally moncrieff <spaaso@ya hoo.com> 
Date: May 8, 2019 at 8:39:21 PM PDT 
To: "lbangs@desmoineswa.gov" <lbangs@desmoineswa.gov> 
Subject: Public Hearing to consider Draft Ordinance No 19-048 - Please decline or move to pass to a 
second reading on June 27 

CAUTION: This email originated from outside your organization. Exercise caution when 
opening attachments or clicking links, especially from unknown senders. 

Councilor Bangs, 
I respectfully request that you DO NOT vote to amend the DMMC tonight. I am writing to request that you 
either decline to enact draft ordinance 19-048 or move to pass the draft ordinance to a 2nd reading on 
June 27, 2019. 

I am alarmed that draft ordinance No. 19-048 would amend the DMMC use table to allow a private for­
profit EPF to be sited downtown - a zone in which the existing DMMC does not allow such a facility to be 
located. Allowing EPF facilities in the downtown commercial district would create a non-conforming 
use. The Noble Health Care EPF does not share the characteristics of a traditional nursing facility which 
is why Burien fought to prevent Noble Health Care from moving into that city. 

I attempted to find information on Noble Health Care and Zack Wester and found a Noble Health Care 
Center in Cashmere, WA that has a below average rating with 10 Substantiated Complaints, 1 Fine and 1 
Penalty. I couldn't find any information on Mr Wester on line which is worrisome. Hopefully the Council 
has received substantiated references on both Noble Health Care and on Mr. Wester. 

The DMMC Land Use Goal 1 is to actively guide and manage growth in a way that: 
-Preserves and enhances the quality of life and the diverse residential neighborhoods of the 
community and serves them with vibrant business districts. 
-Promotes economic development. 

The DMMC meets all State Growth Requirements and does not need amending without a much more 
transparent public discussion. 

Please decline Draft Ordinance No. 19-048. If you cannot agree with declining, then please move to pass 
the draft to a second reading on June 27, 2019 so that your constituents have the opportunity to comment 
on amending their official policy guide. 

Thank you for your service to our beautiful city. 
Respectfully, 
Sally Moncrieff 
720 S 231st St 
Des Moines, WA 9819 

2 
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Susan Cezar 

From: Bonnie Wilkins 
Sent: 
To: 

Wednesday, May 8, 2019 1 :28 PM 
'Doreen Harper'; _CityCouncil 

Subject: RE: EPF & ESF Hearing 

Hi Doreen, 

Your email has been received and will be forwarded to staff. 

Thank you, 
Bonnie 

Bonnie Wilkins, CMC I City Clerk-Communications Director City of Des Moines I 21630 11th Avenue S, Suite A I Des 
Moines WA 98198 
206.870.6519 I 206.870.6540 (fax) 

CONFIDENTIALITY STATEMENT: The information contained in this electronic communication may be personal, 
privileged and/or confidential information intended only for the use of the individual(s) or entity(ies) to which it has 
been addressed. If you read this communication and are not the intended recipient, you are hereby notified that any 
dissemination, distribution or copying of this communication, other than delivery to the intended recipient is strictly 
prohibited. If you have received this communication in error, please immediately notify the sender by reply e-
mail. Thank you. 

-----Original Message-----
From: Doreen Harper [mailto:woodmontcac1@yahoo.com] 
Sent: Wednesday, May 8, 2019 12:19 PM 
To: _CityCouncil <CityCouncil@desmoineswa.gov> 
Subject: EPF & ESF Hearing 

CAUTION: This email originated from outside your organization. Exercise caution when opening attachments or clicking 
links, especially from unknown senders. 

Dear Des Moines City Council, 

I am writing with regard to the siting of Enhanced Services Facilities (ESF's) for purposes of public record for the hearing 
to be held on May 9, 2019. 

Although these services are in dire need, this is solely about location. As a community, we have visited this topic in 
depth and to great length when we were facing the Woodmont Recovery mega-facility being sited near an elementary 
school. The community let their voices be heard about where to site these services in order to limit the impacts on the 
residents and members of the city. 

The downtown business core of Des Moines is not a healthy location for people who are self-endangering, aggressive, 
threatening or have assaultive behaviors. If they are a risk to property, other residents and staff, then they are a risk to 
the community at large. Wise placement and well-thought out amenities for their treatment and support cannot be 
found in the downtown business district. 

1 
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As a resident of Des Moines, I support the City Council's decision to amend the zoning to address the siting of these 
facilities. I also want to mention that the City of Des Moines has performed it's duty as a host to multiple Essential Public 
Facilities including but not limited to being a direct neighbor to SeaTac Airport and a large regional correctional facility. 
Siting a high-risk nursing home and aggressive population care facility in a residential community with children, parks, 
small businesses, and including a high percentage of elderly citizens would be a catastrophic decision. The risks are too 
high and safety of the citizens should be the paramount concern over the drive to accommodate a high-risk facility with 
dangerous impacts and unforeseen outcomes. 

The PR-C zone is more suited to address the needs of this facility where there are multiple modes of transportation and 
accessibility to health related services to address their needs and care . 

Sincerely, 
Doreen Harper 
Des Moines Resident 

2 
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Susan Cezar 

From: Bonnie Wilkins 
Sent: 
To: 

Wednesday, May 1, 2019 2:07 PM 
Susan Cezar 

Subject: 
Attachments: 

FW: Recent change to nursing home zoning 
ESF Description for Zoning.docx 

Importance: High 

From: Bonnie Wilkins 
Sent: Friday, March 22, 2019 9:16 AM 
To: 'zackw@noble-hc.com' <zackw@noble-hc.com> 
Subject: FW: Recent change to nursing home zoning 
Importance: High 

Mr. Wester, 

The Des Moines City Council has received your comments relative to the recent change to nursing home zoning. 

This item is currently on the May 9th City Council Agenda and we invite you to come to that meeting to speak during the 
Public Hearing portion of the meeting. 

If you have any questions please do not hesitate to contact me. 

Thank you and have a wonderful weekend! 
Bonnie 

Bonnie Wilkins, CMC I City Clerk-Communications Director 
City of Des Moines I 21630 11th Avenue S, Suite A I Des Moines WA 98198 
206.870.6519 I 206.870.6540 (fax) 

Des M oines wA 

CONFIDENTIALITY STATEMENT: The information contained in this electronic communication may be personal, privileged and/or confidential 
information intended only for the use of the individual(s) or entity(ies) to which it has been addressed. If you read this communication and are 
not the intended recipient, you are hereby notified that any dissemination, distribution or copying of this communication, other than delivery 
to the intended recipient is strictly prohibited. If you have received this communication in error, please immediately notify the sender by reply 
e-mail. Thank you. 

From: Zachary Wester [mailto:zackw@ noble-hc.com] 
Sent: Wednesday, March 20, 2019 3:52 PM 
Subject: Fwd: Recent change to nursing home zoning 

Hello, 

1 
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As the decision to declare an emergency and enact the recent interim regulations took place without any 
notification to or input from the interested parties, I wanted to make sure the information you're operating under 
is complete. 

We approached the city planning team in January about siting an ESF in the D-C zone. Initially, after speaking 
with ESF licensing officials from DSHS and reviewing statute, the planning department informed us that they 
thought it was a permitted use, but then changed that opinion. They decided that, based on the type of 
clientele served, an ESF was an essential public facility, and so, not permitted. When presented with 
information to the contrary they told us to pursue an interpretation to code, something we now realize was a 
stalling tactic to allow interim rules to be put into place before our full application could be processed. 

I'm attaching the information that the planning department was provided. Below is a summary: 

These facilities are designed to take people that have completed treatment in a mental hospital, and give them 
the support they need to get back into the community. Not to be relegated to a facility in the industrial zone of 
the city. Yes, we picked a nice part of town. We picked it for the same reasons anyone would want to live 
there. Everyone looks at the admission criteria of these individuals (self-endangering behavior, history of failed 
placement, mental illness, etc.) and misses one key component: HISTORY OF. They have completed acute 
treatment, they have found a treatment plan that has allowed them to be safe and functional for some time, 
otherwise they CANNOT come to an ESF. The regulations are very clear that an ESF can only admit an 
individual that "does not endanger the safety, of other residents and members of the community." An ESF is 
designed to help them maintain that function and be back in the community. 

An ESF is NOT a mental health facility. No one can be civilly committed to an ESF. It is not an evaluation and 
treatment facility as other EPFs. Its a nursing home designed to meet residents' medical AND mental health 
needs. 

The Downtown-Commercial Zoning code list(ed) "Nursing homes (PR-R-Nursing care facility; IC-Nursing and residential 
care facility) as a permitted primary use. The city code 18.01 DMMC defines 'Nursing Homes' as: 
"Facilities for patients who are recovering from an illness, or receiving care for chronic conditions, mental or physical 
disabilities, terminal illness, alcohol or drug inpatient treatment. Care may include inpatient administration of medicine, 
preparation of special diets, bedside nursing care, and treatment by a physician or psychiatrist." 
We feel like an ESF fits this definition and should be a permitted use for a number of reasons: 

1. An ESF is a residential care facility 
1. It is licensed and regulated by DSHS Residential Care Services. RCS licenses all residential facilities 

(Nursing Homes, ALF, AFH, ESF, etc.) 
2. An ESF is funded by a mechanism (CMS 1915(c) waiver) that is specifically designed and limited to 

providing in home or community based long-term care services and supports, rather than in an 
institutional setting. ALF and AFH use this waiver to provide mental health care under contracts as well. 
The nursing home ECS program are funded through similar waivers as well. 

3. An ESF is subject to the same building code as a nursing home, assisted living facility, or adult family home 
depending on resident population level of independence WAC 388-107-0700. The proposed ESF will 
conform to the licensed nursing home building code. 

2. An ESF's scope of services fit the definition offered in DMMC 18.01 
1. WAC 388-106-0336 describes the scope of care for ESF and ALF operating under a 1915c waiver. They 

are identical other than an ESF more specific staffing requirements. 
2. No service provided in an ESF, the licensing mechanism, or construction requirement for an ESF is beyond 

the scope of the DMMC definition of nursing home, or in disharmony with it. 

It's worth noting that the DMMC zoning definitions do not include a stand alone definition of, or mention of, an assisted living 
facility or residential care facility. The intention seems to be for Nursing Home definition to apply across multiple residential 
care facility licensing types. This is further evidenced by the listing of residential care facility within parenthesis of the 
"Nursing homes (PR-R-Nursing care facility; IC-Nursing and residential care facility)" description of a permitted primary use. 
A stand-alone definition of an Adult-Family Home does exist in code. None exists for assisted living facility. So the interim 
rules effectively outlawed any assisted living in the city due to the RCW referenced in the new rule. 

2 
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Also so you know, there are number of contracts, using the same funding as an ESF, that provide extra resources to any 
nursing home or assisted living facility to take in and care for the exact same population, with the same medical histories. 
Are they also not permitted to provide care to these individuals? 

I'm presenting this information so you can hopefully make a more informed decision. If you would like to have a more 
extensive conversation please feel free to give me a call. 

Thank you, 

Zack Wester 

Zack Wester 
Noble Health Care 
M: 702-854-0159 

3 
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Request for Interpretation: 22220 Marine View Drive Des Moines, WA 98198 

Description of Request: 
Our request for interpretation is to ensure that an Enhanced Service Facility (ESF), as a 
Residential Care Facility providing 24-hour nursing care to individuals with chronic mental and in 
some cases physical disabilities, fits the Nursing Homes (IC-Nursing and Residential Care 
Facility) definition in 18.01 DMMCA. It is the intention of Noble Healthcare to site an ESF at 
22220 Marine View Drive in Des Moines, WA, a property located in the Des Moines Downtown­
Commercial zoning district (D-C). Table 18.52.0108 designates Nursing Homes (PR-R-Nursing 
care facility; IC-Nursing and residential care facility) as a permitted use in the D-C district. 
Nursing Homes (IC-Nursing and Residential Care Facility) are defined in 18.01 DMMCA. 

Narrative Description of Project: 
It is Noble Healthcare's intent to convert the building at 22220 Marine View Drive into a 16-bed 
Enhanced Services Facility (ESF). An ESF is a residential facility that provides 24-hour nursing 
care to individuals with varying physical, mental and behavioral health needs. Care may include 
inpatient administration of medicine, preparation of special diets, bedside nursing care, and 
treatment by a physician or psychiatrist and other mental health professionals. These individuals 
will have completed evaluation and treatment at a State Hospital or other Mental Health 
Institution, and have been deemed ready for for discharge to a lower level of care. The facility 
decides which individuals to admit by assessing individuals DSHS has found stable and no long 
in need of acute inpatient care. The facility may only admit referred individuals whom it 
determines are able to adequately can have care needs met by the facility and without 
endangering the safety of other residents and members of the community. 

Historically, individuals discharged from State Hospitals or other mental health institutions 
transitioned to nursing homes, assisted living facilities, adult family homes, or received support 
services in some other community setting. With few of these facilities specializing in mental or 
behavioral health, and few willing to admit these types of individuals, community discharge 
options have been, and continue to be, scarce. An ESF is one of several programs meant to 
provide the same bedside nursing, medication assistance, and basic life services as a traditional 
nursing home with the addition of specialized training, support and resources specific to those 
with mental health needs. It is meant to be a residential setting that is well equipped to provide 
someone discharging from an institutional setting with the support they need to maintain the 
highest level of function possible; the same mandate given to all long-term care facilities. 

An ESF provides 24-hour nursing care, and, operationally is very similar to a nursing home or 
assisted living facility, though with a much higher expertise and focus on mental and behavioral 
health support. The type and level of care provided to a resident is driven by individual need; the 
aim is to provide a residential setting equipped to facilitate aging-in-place. The small scale and 
high staffing ratios of the proposed ESF are designed to foster the most individualized care 
possible. Residents live in private rooms and have basic needs like meals, housekeeping, and 
laundry services provided in the facility. Just as in other residential care settings (Nursing 
Homes, Assisted Living Facilities) bedside nursing care and assistance with personal care and 
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mobility is provided by nursing assistants, and at a level appropriate for the individual. In 
addition to nursing services, a mental health professional (licensed mental health counselor, 
licensed marriage and family therapist, licensed independent clinical social worker, licensed 
advanced social worker, licensed psychologist or psychiatrist), is on site 8-hours per day to 
support individual residents, and take part in care-planning. Staff provided support includes 
assistance with arranging and accompanying residents on medical and other off-site 
appointments as necessary. 

An ESF is meant to support resident activity in the community. The small scale and high staffing 
levels of an ESF are intentional. This is to provide residents with a level of support that enables 
them to take part in meaningful activities inside and outside of the facility. This is one reason 
why the Marine View Drive location is so promising. Its walkability, shopping, dining, and access 
to public transit make it an ideal location. We envision daily outings coupled with constant 
activities inside the facility. We would work to actively cultivate partnerships in the surrounding 
community to provide opportunities for residents to interact with the community. 

It is important to understand that an ESF, as a licensed residential facility, provides care on a 
voluntary basis. Just as with a traditional nursing home or assisted living facility, residents are 
not civilly committed or detained as they may be to a state hospital or mental health facility 
licensed under RCW 71 or 72. This is because the the mental health and behavioral challenges 
of an ESF resident do not rise to a level that requires an institutional setting. 

Technical Description: 
The information below is an effort to further clarify 1 )What an Enhanced Service Facility is 
(ESF), 2) How Washington DSHS licenses and funds ESFs, 3) What Services are provided by 
an ESF, 4) The staffing model of an ESF, 5) Capacity of an ESF and 6) Zoning Considerations 

1. ESF DESCRIPTION - An Enhanced Service Facility is a 24-hour residential facility that 
provides treatment and services to persons for whom acute inpatient treatment is not 
medically necessary, and who have been determined by DSHS to be inappropriate for 
placement in other licensed facilities due to complex mental and behavioral health 
needs. RCW 70.97.010 

The Washington State Legislature authorized DSHS to develop Enhanced Services 
Facilities (ESFs) under Chapter 70.97 RCW. This new category of licensed residential 
facility provides a community placement option for individuals whose complicated 
personal care, mental health and behavioral challenges do not rise to a level that 
requires an institutional setting. Individuals are referred to an ESF if they are coming out 
of state and community psychiatric hospitals after having completed treatment, or have 
no other placement option due to their complex behavior, medical, chemical dependency 
and/or mental health needs. 

2. ESF LICENSING & FUNDING - An Enhanced Service Facility is licensed by Washington 
DSHS Residential Care Services (RCS). RCS is responsible for the licensing and 
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oversight of all residential care settings. Residential care settings include: adult family 
homes, assisted living facilities, nursing facilities, intermediate care facilities for 
individuals with intellectual disabilities, Enhanced Service Facilities, and certified 
community residential services and supports. 

From the perspective of WA State Dept of Health Construction Review, an ESF is 
categorized as one of three types described in WAC 388-107-0700: 1) a nursing home, 
2) an assisted living facility, or 3) an adult family home. The category is determined by 
resident admission practices, specifically: 

(2) The enhanced service facility building occupancy type will be consistent with 
resident admission practices and state adopted building codes for licensed (1) 
nursing homes, (2) assisted living facilities or (3) adult family homes. This 
determination will be based on the following categories: 

(a) Enhanced service facility category 1: Admit resident(s) physically or 
cognitively incapable of self preservation (enhanced services facility­
nursing home type); 
(b) Enhanced service facility category 2: Admit resident(s) capable of self­
preservation with physical assistance from another person (enhanced 
services facility-assisted living type); or 
(c) Enhanced service facility category 3: Admit no more than six 
resident(s) capable of evacuating the facility within five minutes 
(enhanced services facility-adult family home type). 

It is the intention for the proposed site to be licensed as category 1: nursing home 
type. 

Resident care and services in an ESF are funded by a 1915(c) waiver from the Centers 
for Medicare and Medicaid Services (CMS). The intent of the federal waiver for Home 
and Community-Based Services (HCBS) is to ensure that individuals can receive long­
term care services and supports in home or in the community, rather than in an 
institutional setting. Individuals being served by these programs have full access to the 
benefits of community living settings, in addition to having the opportunity to receive 
services in the most integrated setting possible. Under HCBS requirements and 1915( c) 
funding, licensed Adult Family Homes, Assisted Living Facilities, Nursing Homes and 
Enhanced Services Facilities are able to bolster their ability to provide resources and 
support to individuals with behavioral and mental health care needs that a other 
residential care facilities of the same licensure would otherwise find challenging. CMS 
waiver services cannot be provided in an institutional setting, only in a residential care 
setting. 

3. SERVICES OFFERED - An ESF's services are tailored to each individual's needs. A 
scope of services is described in WAC 388-106 (Long-term Care) and service regulatory 
framework is outlined WAC 388-107 (Licensing Requirements For Enhanced Service 
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Facilities). WAC 388-107-0550 describes 'basic services' to be provided as 
Housekeeping, Food Services, and Laundry. WAC 388-107-0210 further describes Care 
and Services as: 

The enhanced services facility must develop and implement a program to meet 
the needs of each resident and to ensure each resident receives: 
(1) The care and services identified in the resident's person-centered service 
plan; 
(2) The necessary care and services to help the resident reach the highest level 
of physical, mental, and psychosocial we/I-being consistent with resident choice, 
current functional status, and potential for improvement or decline; 
(3) Services by the appropriate professionals based upon the resident's 
assessment and person-centered service plan; and 
(4) The care and services in a manner and in an environment that: 

(a) Actively supports, maintains or improves the resident's quality of life; 
(b) Actively supports the resident's safety; and 
(c) Reasonably accommodates the resident's individual needs and 
preferences except when the accommodation endangers the health or 
safety of the resident, another resident, or a member of the community. 

As described above, the type and level of care provided to a resident is driven by the 
resident's 'person-centered service plan.' The person-centered service plan is developed 
and updated by the 'Person-centered service planning team.' As described in WAC 388-
107-0100 the service planning team includes the resident and/or their representative, the 
ESF's nursing staff, a mental health professional, a DSHS case manager, and any other 
persons as needed. 

In developing a service plan, the team utilizes the clients Comprehensive Assessment 
Reporting Evaluation or CARE. The CARE is an assessment described in WAC 388-
106-0075. The CARE is used to determine the level of care and serviced needed by a 
Medicaid client receiving or applying to receive long-term care or services in a residential 
setting (adult family homes, assisted living facilities, nursing facilities, intermediate care 
facilities for individuals with intellectual disabilities, Enhanced Service Facilities, and 
certified community residential services and supports) throughout the State of 
Washington. WAC 388-107-0070 outlines criteria to be included in a comprehensive 
assessment for an ESF client that is in addition to the CARE: 

The enhanced services facility must obtain sufficient information to be able to 
assess the capabilities, needs, and preferences for each resident, and must 
complete a comprehensive assessment. The assessment addresses the 
following, within fourteen days of the resident's move-in date: 
(1) Individual's recent medical history, including, but not limited to: 
(a) Diagnoses from a licensed medical or health professional, unless the resident 
objects for religious reasons; 
(b) Chronic, current, and potential skin conditions; or 
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(c) Known allergies to foods or medications; or 
(d) Other considerations for providing care or services. 
(2) Currently necessary and contraindicated medications and treatments for the 
individual, including any prescribed medications, over-the-counter medications, 
and antipsychotic medications. 
(3) The individual's nursing needs. 
(4) Significant known challenging behaviors or symptoms of the individual 
causing concern or requiring special care, including: 

(a) History of substance abuse; 
(b) History of harming self, others, or property; 
(c) Other conditions that require behavioral intervention strategies; 
(d) Individual's ability to leave the enhanced services facility 
unsupervised; 
(e) Any court order or court stipulation regarding activities, surroundings, 
behaviors, and treatments; and 
(f) Other safety considerations that may pose a danger to the individual or 
others, such as use of medical devices or the individual's ability to smoke 
unsupervised, if smoking is permitted outdoors in a specific location on 
the premises. 

(5) Individual's special needs, by evaluating available information, or if available 
information does not indicate the presence of special needs, selecting and using 
an appropriate tool to determine the presence of symptoms consistent with, and 
implications for, care and services of 

(a) Mental illness, or needs for psychological or mental health services; 
(b) Developmental disability; 
(c) Dementia. While screening a resident for dementia, the enhanced 
services facility must: 

(i) Base any determination that the resident has short-term 
memory Joss upon objective evidence; and 
(ii) Document the evidence in the resident's record. 

(d) Other conditions affecting cognition, such as traumatic brain injury or 
other neurological conditions. 

(6) Individual's activities, typical daily routines, habits and service preferences. 
(7) Individual's personal identity and lifestyle, to the extent the individual is willing 
to share the information, and the manner in which they are expressed, including 
preferences regarding food, community contacts, hobbies, spiritual preferences, 
or other sources of pleasure and comfort. 
(8) Who has decision-making authority for the individual, including: 

( a) The presence of any advance directive or other legal document that 
will establish a substitute decision maker in the future; 
(b) The presence of any legal document that establishes a current 
substitute decision maker or court orders for treatment, or documents 
indicating resident is under the supervision and care of the department of 
corrections; and 
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(c) The scope of decision-making authority of any substitute decision 
maker. 

(9) A plan to use antipsychotic medications as prescribed and documented in the 
clinical record in accordance with chapters Z1.0§. and J0.91 RCW 
(10) If the resident is a medicaid client the assessment must include elements of 
the CARE assessment. 

Based on the needs identified in the Comprehensive assessment, a person-centered 
service plan may include varying levels of inpatient administration of medicine, 
preparation of special diets, bedside nursing care, and treatment by a physician, 
psychiatrist, or other mental health professional, and support for participation in activity 
programs inside and outside the facility. 

As is the case with other licensed residential facility types (nursing homes and assisted 
living facilities), the facility ultimately decides if an individual's needs are able to be met 
by the facility, and if the individual will be admitted. WAC 388-107-0300 states: 

The enhanced services facility must only admit or continue to provide services to 
a resident when: 
(1) The department has determined that the individual is eligible for placement in 
an enhanced services facility. 
(2) The facility can safely and appropriately meet the assessed needs and 
preferences of the resident: 

(a) With available staff; and 
(b) Through reasonable accommodation. 

(3) Admitting the resident does not negatively affect the ability of the facility to: 
(a) Meet the needs, and does not endanger the safety, of other residents 
and members of the community; or 
(b) Safely evacuate all people in the facility during an emergency 
according to the approved fire safety and evacuation plans appropriate to 
the occupancy type of the building. 

WAC 388-106 provides an additional scope of services that an individual receives in a 
facility operating under the residential support waiver and WAC 388-106-0336 (3), 
specifically outlines ESF services. They include: 

(3) Enhanced services facilities that will provide: 
a. Personal care - This generally means appropriate level of assistance with 

Activities of Daily Living (ie bathing, bed mobility, dressing, eating, 
locomotion, personal hygiene, etc.) 

b. Supportive services; - This can include assistance and support with 
managing things like personal finances, transportation to medical 
appointments, full meal service, laundry, etc. 
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c. Supervision in the home and community; 
d. Twenty-four hour on-site staff; 
e. The development and implementation of an individualized behavior 

support plan to prevent and respond to crises; 
f Medication management; and 
g. On-site staffing ratios and professional staffing as described in WAC 388-

107-0230 through WAC388-107-0270 

4. STAFFING - WAC 388-107-0230 through WAC388-107-0270 - establishes the staffing 
requirements for an ESF. These include: 

a. 24-hour licensed nurse support on site (at least 20 hours per week of which 
must be a Registered Nurse), 

b. A mental health professional (typically a social worker, mental health counselor, 
or psychologist) on duty in the facility at least 8-hours per day, and 

c. A staffing ratio of 1 staff to 4 residents, 24 hours per day (must be nursing 
assistant, licensed nurse, or mental health professional). 

In addition to the required clinical staff outlined above, support staff including 
housekeepers, physical plant maintenance, and administrative staff will be on site. 

5. CAPACITY - An ESF is permitted to license no more than 16-beds per facility. The intent 
is for this ESF, located at 22220 Marine Drive, to be licensed for the maximum 16-beds. 
This means there would be 16 private bedrooms in the facility to care for a maximum of 
16 residents. Bathrooms, dining areas, sittings rooms, etc are all common. An ESF of 
this size would likely have 4 full bathrooms, 1 kitchen, 1 dining room and a couple of 
sitting rooms. 

6. ZONING CONSIDERATIONS - The Downtown-Commercial Zoning code lists "Nursing 
homes (PR-R-Nursing care facility; IC-Nursing and residential care facility) as a 
permitted primary use. The city code 18.01 DMMC defines 'Nursing Homes' as: 

"Facilities for patients who are recovering from an illness, or receiving care for 
chronic conditions, mental or physical disabilities, terminal illness, alcohol or drug 
inpatient treatment. Care may include inpatient administration of medicine, 
preparation of special diets, bedside nursing care, and treatment by a physician 
or psychiatrist." 

As is outlined above in the description of services and admission criteria, the definition in 
DMMC 18.01 is an apt description of the services provided by an ESF, the clients 
served, as well as the setting itself as a residential care facility. No service provided in 
an ESF, admission criteria, the licensing mechanism, or construction requirement for an 
ESF is beyond the scope of the DMMC definition of nursing home, or in disharmony with 
it. 
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To reiterate, an ESF is the same residential facility type as nursing homes and assisted 
living facilities as evidenced by the following : 

1. An ESF is licensed and regulated by DSHS Residential Care Services Uust as all 
other residential care settings including nursing homes and assisted living 
facilities in the state) 

2. An ESF uses the same resident evaluation tool (CARE) as all other residential 
care facilities (including nursing homes and assisted living facilities) to drive a 
plan of care and service level. This tool was developed by DSHS Aging and 
Long-Term Support Administration to document a client's functional ability, 
determine eligibility for long-term care services, evaluate what and how much 
assistance a client will receive, and develop a plan of care. 

3. An ESF is only permitted to admit residents deemed no longer in need of acute 
inpatient medical and/or mental health care, and is not permitted, licensed, or 
equipped to provide acute inpatient care as a hospital, acute mental health 
facility, or other such institution would 

4. An ESF is not a placement option for detained or civilly committed individuals 
5. An ESF offers a scope of services (as described in WAC 388-106-0336) identical 

to other long-term residential care settings, including assisted living facilities, only 
with more specific staffing requirements 

6. An ESF is funded by a mechanism (CMS 1915(c) waiver) that is specifically 
designed and limited to providing in home or community based long-term care 
services and supports, rather than in an institutional setting. 

7. An ESF is subject to the same building code requirements as a nursing home, 
assisted living facility, or adult family home depending on resident population 
level of independence WAC 388-107-0700. The proposed ESF will conform the 
licensed nursing home building code. 

In an email dated February 5, 2019, Des Moines Community Development staff 
stated, "This type of facility would be considered a mental health facility due to the 
information provided in Chapter 70. 97. 030 RCW which calls out specific criteria for 
admission to an ESF . .. To be clear, the proposed facility is not permitted at the desired 
location within the D-C zone." 

In response, using admission criteria (medical history, diagnoses, disability type and 
status, etc.) is an improper approach to classifying a facility and would be considered a 
discriminatory practice. It is our understanding that RCW 35.63.220 prohibits a city from 
"enact(ing) or maintain(ing) an ordinance, development regulation, zoning regulation or 
official control, policy, or administrative practice which treats a residential structure 
occupied by persons with handicaps (42 U.S.C. Sec. 3602) differently than a similar 
residential structure." An ESF is clearly a similar structure to a nursing home both in 
building code and scope of service. There is a good deal of related case-law citing RCW 
35.63.220, the Fair Housing Act of 1968, and more generally the 14th amendment, that 
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rules against using medical history, medical diagnoses, disability, or other admission 
criteria, in zoning decisions for residential facilities. 

Residential care facilities should not be treated differently based on the chronic 
conditions they treat. Many nursing homes, assisted living facilities, adult family homes, 
and ESFs, specialize in providing care for certain conditions (i.e. dementia care, TBI 
care, memory-care, hip-knee rehab, respiratory conditions, bariatric care, post-stroke 
care, etc). There are nursing homes (Skilled Nursing Facility and Assisted Living Facility) 
operating in Des Moines currently that could elect to take part in Expanded Community 
Service contracts which carry admission criteria and goals very similar to an ESF, 
namely accepting stabilized residents from state hospitals. Just as their decision to take 
part in such contracts, would not put them outside the definition of nursing home in 
DMMC 18.01, neither should an ESF's service to that population cause it to fall out of 
the definition. 

In further response to the email cited above, in the city code, Chapter 18.01 , Mental 
Health Facilities are listed under Essential Public Facilities (EPF). Residential Care 
Services (RCS), the licensing and regulatory authority responsible for ESF, does not 
license Mental Health Facilities. As RCS does not license Mental Health Facilities, an 
ESF should not be considered one. Mental Health Facilities cited in RCW refers to 
Evaluation and Treatment Institutions as licensed in RCW 71 and 72. An ESF, as a 
residential facility and not an institutional setting, does not fit this definition. As described 
above, an ESF serves a population whose mental and behavioral health needs are not 
appropriate for an inpatient institution. In fact, WAC 388-107-0001, which is the WAC 
establishing and specific to ESFs, clearly says that an ESF "is not an evaluation and 
treatment facility certified under chapter 71. 05 RCW," an ESF is licensed under the 
authority of RCW 70.97. 

In an email dated February 15, 2019, Des Moines Community Development staff stated, 
"An ESF is regulated under WAC 388-107, not WAC 388-106 which is irrelevant to an 
ESF." WAC 388-106 is cited because it relates to Long-term care. ESF are required by 
statute to use assessment tools from chapter 106 and ESF scope of services is 
specifically mentioned in 106. In these ways it is relevant to an ESF, as is Chapter 107. 

Again, the definition in DMMC 18.01 of "Nursing homes (PR-R-Nursing care facility; 
IC-Nursing and residential care facility)" is a perfect description of an ESF. That being 
the case, this seems to clearly be a permitted primary use. 

Please let us know if you have any questions on any of this. 
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STA TE OF WASHINGTON 
DEPARTMENT OF SOCIAL AND HEALTH SERVICES 

Aging and Long-Term Support Administration 
PO Box 45600, Olympia, WA 98504-5600 

May 2, 2019 

Mayor Matt Pina and the Des Moines City Council 
City of Des Moines 
2163011 1h Ave. S. 
Des Moines, WA 98198 

Dear Mayor Pina & City Council Members, 

It has come to my attention that on May 9, 2019, the City of Des Moines will consider Draft 
Ordinance 19-048 that may result in effectively precluding the siting of Enhanced Services 
Facilities (ESFs) within the city. I am writing to provide information about ESFs to assist the 
City in making an informed decision regarding enacting development regulations. 

An ESF is a small, community-based residential setting for up to 16 individuals who have 
complex personal care and behavioral health needs. These individuals require additional support 
and services from trained caregivers and professional staff: but do not require admission into an 
institutional setting or mental health treatment facility. The footprint and neighborhood impact 
of an ESF is similar to an Adult Family Home, a Group Home, an Assisted Living Facility, or a 
small Nursing Home, yet the City's zoning regulations do not limit these facilities to only one 
commercial zone. 

There are four ESFs currently licensed and operating within the state, each of which is in a 
residential or mixed-use area of its respective community: 

• Upriver Place ESF is an 8-bed facility in the Spokane Valley 
• Orchards Highlands ESF is a 12-bed facility in Vancouver 
• Unified Residential ESF is a 16-bed facility in the Spokane Valley 
• Everett ESF is a 16-bed facility in Everett 

ESFs are not an institutional, mental health, or a treatment facility. Nor are they a secured 
setting and, in fact, ESFs must be integrated into the community. The federal Centers for 
Medicare and Medicaid Services (CMS) have approved ESFs as a community-based residential 
setting as part of Washington's home and community-based long-term care system. To receive 
federal funding, they cannot have the characteristics of an institutional setting. 

If the City adopts a permanent ordinance that prohibits ESFs except in one small commercial 
zone within the city and only with an unclassified use review permit, it may make the siting and 
operation of an ESF in Des Moines impossible. 
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Des Moines City Council - ESF 
May 2, 2019 
Page 2 

The Growth Management Act prohibits cities from precluding essential public facilities and from 
discriminating against people based on theit disabilities. A number of laws, including the 
Washington Housing Policy Act, the Washington Law Against Discrimination, and the Fair 
Housing Amendments Act likewise protect the rights of individuals with disabilities to live in 
their communities of choice, free of discrimination. Overly restrictive zoning ordinances may 
violate federal and state law. 

The siting of ESFs is a priority for the state and efforts to prevent their lawful development is a 
matter that the Department takes seriously. We are committed to working with our community 
partners to accomplish our mutual goals of a robust long-term care system which provides 
supports to the elderly and people with disabilities in safe and healthy settings. ESFs are an 
important component of this system. If you have any questions, require additional inf01mation, 
or would like to discuss ESFs in more detail please do not hesitate to contact me. 

Sincerely, 

~vc__./ /74-:f.-----
Bill Moss 
Assistant Secretary 

DSHS: Transforming Lives 

Enclosure 
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Transforming 
Lives 

Enhanced Services Facilities (ESFs): A New Residential Setting Type 

What is an ESF? 
An Enhanced Services Facility (ESF) is a small, community-based residential setting for up to 
16 individuals who have complex personal care and behavioral health needs. These 
individuals require additional support and services from trained caregivers and professional 
staff, but do not require the level of care found in an institutional setting or mental health 
treatment facility. Additionally, ESFs receive funding through the federal Centers for 
Medicare and Medicaid Services (CMS) as a community-based residential setting, with state 
compliance monitoring and oversight. 

Is an ESF an Institution, Mental Health Facility, or Treatment Center? 
ESFs are not an institution, mental health or a treatment facility. ESFs are not secured and do 
not have any of the characteristics of an institutional setting. ESFs provide behavior support 
services, but do not provide any type of mental health or substance abuse treatment. If an 
individual needs this type of treatment or service, it is available in the community and can be 
accessed through the individual's medical coverage. 

ESFs are part of an array of setting types available to individuals who receive assistance with 
personal care services through the Aging and Long-Term Support Administration (ALTSA). 
Personal care services include assistance with daily living tasks such as bathing, mobility, 
personal hygiene, eating and medication assistance. Within Washington state, individuals 
can receive care in a variety of settings, including: 

• An individual's own home 
• An Assisted Living Facility with and without intermittent nursing services 
• An Adult Family Home 
• An Enhanced Services Facility 
• A Skilled Nursing Facility 

An individual in an ESF typically receives more intensive services than what are available in 
an Adult Family Home or Assisted Living Facility as the staffing levels are higher. However, 
an individual in an ESF does not receive the intensity of medical services provided in a Skilled 
Nursing Facility. All individuals served by ALTSA have a choice of setting type and we honor 
their choices, goals and preferences for how they choose to live and interact with their 
community. 



126

126

What are the characteristics of an ESF client? 
Individuals who reside at an ESF are typically moving to an ESF from either a state 
hospital or a local psychiatric hospital, and their behavior support needs are such that 
they require more monitoring and oversight. Once the hospital determines the 
individual is stable and ready to transition back to the community, AL TSA begins 
working with the individual, the hospital, and the local behavioral health or managed 
care organization to develop a transition plan and assist the individual with the types of 
settings and providers they may select from. 

Where are ESFs located? 
ESFs are a type of residential setting and, as such, are located within residential 
communities and neighborhoods. There are four ESFs currently licensed and operating 
within the state, each of which is in a residential community: 

• Upriver Place ESF is an 8-bed facility in the Spokane Valley 
• Orchards Highlands ESF is a 12-bed facility in Vancouver 
• Unified Residential ESF is a 16-bed facility in the Spokane Valley 
• Everett ESF is a 16-bed facility in Everett 

What are some of the Building Code requirements for an ESF? 
WAC 388-107-0070 provides some of the basic building code requirements, while 
noting the similarities to other residential setting types: 

(1) The department of health construction review services will review the following: 
general, code, program submittal and minimum requirements to ensure that the 
facility is in compliance with enhanced services facility physical plant basic 
requirements. 

(2) The enhanced service facility building occupancy type will be consistent with 
resident admission practices and state adopted building codes for licensed (1) 
nursing homes, (2) assisted living facilities or (3) adult family homes. This 
determination will be based on the following categories: 
(a) Enhanced service facility category 1: Admit resident(s) physically or 

cognitively incapable of self-preservation ( enhanced services facility-nursing 
home type); 

(b) Enhanced service facility category 2: Admit resident( s) capable of self­
preservation with physical assistance from another person ( enhanced 
services facility-assisted living type); or 

(c) Enhanced service facility category 3: Admit no more than six resident(s) 
capable of evacuating the facility within five minutes ( enhanced services 
facility-adult family home type). 

21 Page 
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~~~~e6~ 

Bill Moss 
Assistant Secretary 

PLANNING, BUILDING AND PUBLIC WORKS 
www.desmoineswa.gov 

21630 11TH AVENUE SOUTH, SUITED 
DES MOINES, WASHINGTON 98198-6398 

(206) 870-7576 FAX (206) 870-6644 

May 8, 2019 

Department of Social and Health Services 
Aging and Long-Term Support Administration 
PO Box 45600 
Olympia, WA 98504-5600 

Via e-mail 

Assistant Secretary Bill Moss, 

Thank you for your letter regarding Draft Ordinance No. 19-048. It has been made a part of the 
official comment record. 

This proposed Ordinance, which will be considered for a first reading on May 9, 2019, updates 
and clarifies the City's Municipal Code in a number of ways that are in line with furthering the 
Department of Social and Health Services (DSHS) goals for the successful implementation and 
integration of Enhanced Service Facilities (ESF) into local communities. 

First, the Ordinance clarifies that an ESF is an Essential Public Facility (EPF). This is consistent 
with your letter and the fact sheet that was provided with your letter. Second, it confirms that 
applications to site ESF's will be processed in the same manner as other EPF's. Finally it permits 
ESF's to be located in the largest commercial/mixed use zone in the City. This zone allows for 
and currently includes residential uses, and has a large number of suitable (and many vacant) 
parcels, great access to transportation, and various other characteristics detailed below that make 
it an appropriate location to provide a small, community based setting for an ESF. 

The siting of ESF's in Des Moines first came to light when the City was approached in early 
2019 by Josh Wester, Cale Wester and Zachary Wester of Noble Healthcare (NH) regarding the 
placement of an Enhanced Service Facility at 22220 Marine View Drive South in Des Moines. 
The proposed location was an existing commercial office building in the Downtown-Commercial 
(D-C) zone. The D-C zone is a commercial zone in the heart of the City's downtown business 
district, with little residential use. The building is located between a bank and a retail store on a 
main thoroughfare. It is also located within 100 yards of four separate bars/taverns. 

In early February of 2019, the Wester's were told by City staff that it did not appear an ESF was 
a permitted use in the D-C commercial zone but that staff was willing to work with them to find 
another suitable location in the City where this use would be permitted. Rather than working 
with the City, Josh Wester declined to consider other sites. 

~O)fllh/lfnr,_d ~~ 
@ Pm1e<J on Rr,cyr;le(J l'llj;<lr 
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An interim zoning regulation was enacted in March of 2019 to address the fact that ESF' s were 
not specifically identified in the City's Municipal Code. Draft Ordinance 19-048 proposes to 
permanently adopt these regulations. 

Unlike the original commercial site that Noble Health identified for an ESF in the City's 
business district, the PR-C zone actually provides a mix of commercial and residential with 
established neighborhoods that have been identified by DSHS as being vital to the successful 
operation of an ESF. In fact, of all of the parcels in the zone, 41 % of the parcels contain 
residential uses. Additionally, roughly 10% of the parcels are vacant and a number of others are 
likely available to be rented or purchased. 

The PR-C Zone is also the City's largest commercial and mixed use zone at approximately 
140 acres, and accounts for roughly 45% of all commercial/mixed use properties in the 
City. Finally, the PR-C Zone is similar to the locations of other existing ESF's sited in the DSHS 
fact sheet and has "excellent access to transportation facilities, view opportunities, and higher­
density development." DMMC 18.135.030. All of these characteristics not only make the PR-C 
Zone a more appropriate location for an ESF, but the Zone also contains available parcels. 

The City of Des Moines recognizes the need for ESF's in communities and is committed to work 
with DSHS to appropriately and responsibly locate these facilities in a manner that furthers our 
shared goals. The City Council will be considering Draft Ordinance 19-048 on Thursday May 9 
but staff will be recommending that the Council not take action, but rather to pass the Draft 
Ordinance to a second reading at a future meeting. Prior to adoption the City would welcome 
further conversations with DSHS in order for the City to provide additional information on 
Noble Healthcare's unwillingness to explore more suitable locations or consider community/ESF 
resident impacts as well as to allow DSHS to provide input and/or suggested amendments to the 
City's Draft Ordinance. 

Sincerely, 

~µ , ~ 

Susan M. Cezar, L.E.G. 
Chief Strategic Officer/Community Development Director 

CC : City Council 
Representative Tina Orwall 
Michael Matthias, City Manager 
Dan Brewer, Chief Operations Officer 
Tim George, City Attorney 
Bonnie Wilkins, City Clerk 
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STATE OF WASHINGTON 
DEPARTMENT OF SOCIAL AND HEAL TH SERVICES 

Aging and Long-Term Support Administration 
PO Box 45600, Olympia. WA 98504-5600 

June 18, 2019 

Ms. Susan M. Cezar, L.E.G. 
Chief Strategic Officer/Community Development Director 
City of Des Moines 
21630 11th Ave. S. 
Des Moines, WA 98198 

Dear Ms. Cezar, 

I wanted to thank you and your colleagues for taking the time to meet with my staff and provide a 
tour of the Des Moines zoning areas. We appreciated hearing about the city's plans for future 
growth and development. 

The Aging and Long-Term Support Administration's mission is to transform lives by promoting 
choice, independence and safety through innovative services. Enhanced Services Facilities (ESFs) 
are an important component of our long-term care system which provides supports to the elderly 
and people with disabilities in safe and healthy settings. While we understand the city's concerns, 
we believe that ESFs could also be sited in other mixed commercial and residential areas besides 
the Pacific Ridge-Commercial zone. We encourage the city to consider expanding the allowable 
zoning for ESFs in the future. 

Thank you and your colleagues again for allowing us to visit and tour. Should you have any 
questions about ESFs, please do not hesitate to contact me at 360-725-2311. 

Sincerely, 

,,/ ---./7 /( A('/--;.:~. ____ _ 
/ l t ---- /' 

Bill Moss 
Assistant Secretary 

DSHS: Transforming Lives 
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AGENDA ITEM 

BUSINESS OF THE CITY COUNCIL 
City of Des Moines, WA 

SUBJECT: Second Reading of Draft Ordinance 
No. 19-010 related to the City of Des Moines 
Shoreline Master Program Periodic Review and 
Amendment 

ATTACHMENTS: 
1. Draft Ordinance No. 19-010 
2. Public Comments and City Response 
3. Department of Ecology Determination of 

Initial Concurrence 
4. Proposed Amended Shoreline Master 

Program with Revisions 
(http://www.desmoineswa.gov/Document 
enter/V iew/4577 /Proposed-Amended­
SMP-witb-Revisions) 

Purpose and Recommendation 

FOR AGENDA OF: July 11, 2019 

DEPT. OF ORIGIN: Community Development 

DATE SUBMITTED: July 1, 2019 

CLEARANCES: 
[X] Community Developmen~ 
[ ] Marina __ 
[ ] Parks, Recreation & Senior Services "1>'5CJ 
[ X ] Public Works flPf::, 

CHIEF OPERATIONS OFFICER: 

[X] Legal ~6 
[ ] Finance 
[ ] Courts 
[ ] Police 

-----

APPROVED BY CITY MANAGER 
FOR SUBMITTAL:~~ 

The purpose of this agenda item is for City Council to consider, on second reading, Draft Ordinance No. 
19-010 (Attachment 1) amending the City's Shoreline Master Program (SMP) and DMMC 16.20.010. 
The April 11, 2019, public hearing was closed and Draft Ordinance No. 19-010 was passed to a second 
reading. 

Suggested Motion 

Motion 1: "I move to enact Draft Ordinance No. 19-010 amending the City's Shoreline Master Program 
and DMMC 16.20.010." 
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Background 
In 2018 the City of Des Moines (City) embarked on a periodic review of the SMP. The SMP provides 
the development standards for land use within 200 feet of the Ordinary High Water Mark (OHWM) of 
Puget Sound. It provides a comprehensive vision, the policy framework and regulations for how the 
shoreline area will be used and developed over time. Approximately 115 acres of prime real estate in the 
City is within 200 feet of Puget Sound and regulated by the SMP. Most of the Marina and much of 
Redondo is included in this area. 

The City's first SMP was adopted in 1972 after the Shoreline Management Act (SMA) was adopted by 
Washington State in 1971. The SMA is administered through a cooperative program between local 
governments and the Washington State Department of Ecology (Ecology), whereby local communities 
prepare a SMP that is adopted under guidelines established by Ecology. The City's current SMP was 
adopted in 2011. 

Every eight years State law (Chapter 90.58 RCW and Chapter 173-26 WAC) requires that the City 
conduct a periodic review of the SMP and this time the City has a deadline of June 30, 2019, to complete 
it. Ecology provided grant funds to assist. The purpose of this SMP periodic review is: 

• To ensure that the SMP complies with current State law that has been updated since the City's 
last SMP amendment in 2011; 

• To ensure consistency of the SMP with the City's comprehensive plan and development 
regulations that have been updated since the City's last SMP amendment in 2011; 

• To consider amendments to address changes in City policy, as directed by City Council; and 
• To facilitate the submittal and review of projects by clarifying SMP content. 

The City Council provided scope of work guidance and regulatory recommendations to staff at several 
Council Committee meetings and at a Council Regular Meeting on July 26, 2018. 

The City has incorporated changes to the SMP with the goal of making it easier for residents, 
developers, and applicants to understand the permitting process as well as making the review of projects 
more efficient. A public participation plan has been implemented throughout the SMP periodic review 
process to provide the public an opportunity to learn about the process, review, and comment on the 
draft regulations. Public outreach has included a project webpage, news media press releases, social 
media updates, two open houses, a booth at the farmers market, and a formal public comment period and 
hearing. 

Discussion 
On April 11, 2019, City Council conducted a joint public hearing with the Department of Ecology on 
Draft Ordinance No. 19-010 and moved the ordinance to a second reading. Comments on the SMP 
periodic review were accepted until April 18, 2019. On April 22, 2019, the City sent proposed SMP 
amendments, public comments with the City's response (Attachment 2), and other supporting documents 
to the Department of Ecology for review. Ecology issued a Determination of Initial Concurrence which 
included suggested and required revisions on June 14, 2019 (Attachment 3). 

Staff has incorporated changes into the SMP amendments in response to comments from Ecology and 
the public. Ecology's required and suggested changes set forth in Ecology's Determination of Initial 
Concurrence consist primarily of clarifications and revisions to the critical areas provisions to meet state 
law requirements. 

2 
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The proposed amended SMP (Attachment 4) incorporates City-proposed amendments as previously 
reviewed by the Council, with only public and Ecology's revisions shown in track changes. There were 
no changes to the SMP's Appendix A - Shoreline Inventory and Characterization (not included with the 
attachment). 

City Council may now adopt the amendments on second reading. Approval by City Council of 
Ordinance No. 19-010 would enact the Proposed Amended Shoreline Master Program with Revisions, 
which is available to view on the City's webpage at http://www.desmoine wa.gov/smp. 

After adoption, the City will make final formatting changes and send the proposed SMP to Ecology. 
Ecology will provide a final letter of approval to the City within 30 days ofreceipt of the proposed SMP, 
and the new SMP will be effective 14 days after Ecology's letter of approval. 

Alternatives 
City Council may: 

1. Enact Draft Ordinance No. 19-010 as written. 
2. Enact Draft Ordinance No. 19-010 with amendments. 
3. Decline to enact Draft Ordinance No. 19-010. 

Periodic review of the City's SMP is a requirement of the Shoreline Management Act (Chapter 90.58 
RCW) and the Growth Management Act (Chapter 36.70A RCW). A jurisdiction that has missed an 
update deadline may be subject to a "failure to act" petition for review to the Growth Management 
Hearings Board. 

Financial Impact 
Missing the periodic update deadline has financial consequences. A county or city that has not 
completed the basic actions described above by the deadline will be ineligible to receive funds from the 
Public Works Trust Fund or the Centennial Clean Water account or to receive preference for other state 
grants and loans. 

Recommendation 
Staff recommends that City Council enact Draft Ordinance No. 19-010 as written. 

3 
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CITY COUNCIL'S DRAFT 07/11/19 

DRAFT ORDINANCE NO. 19-010 

AN ORDINANCE OF THE CITY OF DES MOINES, WASHINGTON adopting 
amendments to the City of Des Moines Shoreline Master Program in 
compliance with RCW 90.58.080(4) relating to the Shoreline Master 
Program periodic review and amending DMMC 16.20.010. 

WHEREAS, the Shoreline Management Act ("SMA") requires the 
City of Des Moines to develop and administer a Shoreline Master 
Program (SMP), and 

WHEREAS, the City of Des Moines adopted a comprehensive SMP 
update as required by RCW 90.58.080(2), which was effective as of 
November 1, 2010, and 

WHEREAS, RCW 90.58.080(4) requires the City of Des Moines 
to periodically review and, if necessary, revise the SMP on or 
before June 30, 2019, and 

WHEREAS, the review process is intended to bring the SMP 
into compliance with requirements of the act or state rules that 
have been added or changed since the last SMP amendment, ensure 
the SMP remains consistent with amended comprehensive plans and 
regulations, and incorporate amendments deemed necessary to 
reflect changed circumstances, new information, or improved data, 
and 

WHEREAS, the City of Des Moines developed a public 
participation program for this periodic review in accordance with 
WAC 173-26-090(3) (a) to inform, involve and encourage 
participation of interested persons and private entities, tribes, 
and applicable agencies having interests and responsibilities 
relating to shorelines, and 

WHEREAS, the City of Des Moines has followed its adopted 
public participation program, including public open houses, a 
Farmers Market booth, news publications, a dedicated webpage, and 
comment periods, and 

WHEREAS, the City of Des Moines used Ecology's checklist of 
legislative and rule amendments to review amendments to chapter 
90.58 RCW and department guidelines that have occurred since the 
master program was last amended, and determine if local amendments 
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are needed to maintain compliance in accordance with WAC 173-26-
090 (3) (b) (i), and 

WHEREAS, the City of Des Moines reviewed changes to the 
comprehensive plan and development regulations to determine if the 
SMP policies and regulations remain consistent with them in 
accordance with WAC 173-2 6-0 90 ( 3) (b) (ii) , and 

WHEREAS, the City staff prepared amendments needed to 
reflect changed circumstances, new information or improved data in 
accordance with WAC 173-2 6-0 90 ( 3) (b) (iii) , and 

WHEREAS, the City of Des Moines consulted with the 
Department of Ecology early and often during the drafting of the 
amendments. The Des Moines City Council worked collaboratively 
with the Department of Ecology to address local interests while 
ensuring proposed amendments are consistent with the policy of RCW 
90.58.020 and applicable guidelines in accordance with WAC 173-
26-104, and 

WHEREAS, a State Environmental Policy Act (SEPA) 
environmental checklist was prepared based upon Draft Ordinance 
No. 19-010, and the Des Moines SEPA responsible official issued 
and circulated a copy of the checklist and a Determination of Non­
Significance (DNS) on March 19, 2019, and 

WHEREAS, the City provided Notice of Intent to Adopt to the 
Washington State Department of Commerce in accordance with WAC 
173-26-100(5), and 

WHEREAS, the City of Des Moines provided a formal public 
comment period in compliance with requirements of WAC 173-26-104, 
and 

WHEREAS, the City of Des Moines published a legal notice in 
the Seattle Times on March 19, 2019, for a public hearing on the 
proposed ordinance, including a statement that the hearing was 
intended to address the periodic review in accordance with WAC 
173-26-090 (3) (c) (ii), and 

WHEREAS, the City Council took public testimony on the 
proposed amendments at a public hearing on April 11, 2019 and all 
people wishing to be heard were heard, and 
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WHEREAS, the City Council received public testimony at the 
public hearing on April 11, 2019, and reviewed said public 
testimony and written comments, and 

WHEREAS, City Council moved Draft Ordinance No. 19-010 to 
a second reading on July 11, 2019, and 

WHEREAS, the City of Des Moines submitted the proposed 
Shoreline Master Program amendments and public comments to the 
Department of Ecology for review. The Department of Ecology 
provided an initial determination of consistency on June 14, 2019, 
with comments recommending changes, and 

WHEREAS, the City of Des Moines drafted additional 
amendments in response to the Department of Ecology's comments, 
and 

WHEREAS, after considering all public comments and 
evidence, the City Council determined that the proposed amendments 
comply with all applicable laws and rules, and 

WHEREAS, this completes the City's required process for 
periodic review in accordance with RCW 90.58.080(4) and applicable 
state guidelines (chapter 173-26 WAC), and 

WHEREAS, the City Council finds that the amendments 
contained in this Ordinance are appropriate and necessary for the 
preservation of the public health and welfare; now therefore, 

THE CITY COUNCIL OF THE CITY OF DES MOINES ORDAINS AS FOLLOWS: 

Sec. 1 . 
finds that the 
have occurred, 

Review and evaluation. The City Council hereby 
review and evaluation required by RCW 90.58.080(4) 
as described in the recitals above. 

Sec. 2. Revisions. That out-of-date laws, rules, and 
guidelines, out~of-date environmentally critical area regulations, 
out-of-date non-conforming regulations, and development 
regulations regarding illuminated signs, . dive/underwater parks, 
water-related and water-enjoyment commercial uses within the Urban 
Conservancy Environment, the nonconforming structure replacement 
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cost threshold, single-family residential appurtenances, allowed 
yard reductions, fill, allowed activity within buffers, 
maintenance dredging, and other provisions are hereby amended to 
read as set forth in Exhibit "A" attached to this Ordinance and 
incorporated herein by this reference. The remaining portions of 
the City of Des Moines' SMP shall remain unchanged. 

Sec. 3. Adoption. The City Council hereby adopts the 
above referenced SMP revisions and finds the amended SMP consistent 
with the requirements of chapter 90.58 RCW and chapter 173-26 WAC, 
as they apply to these amendments. 

Sec. 4. Submission to Department of Ecology. The 
Community Development Director or Designee is directed to submit 
the SMP and associated documents to the Department of Ecology for 
their review and approval prior to formal adoption. If approved by 
the Department of Ecology, no further action is necessary for 
compliance with RCW 90. 58. 08 0 ( 4) for the periodic review update 
due on June 30; 2019. 

Sec. 5. DMMC 16.20 . 010 and section 113 of Ordinance No. 
1583 as amended by Section 7 of Ordinance 1649 are each amended to 
read as follows: 

Adopted. The "City of Des Moines Shoreline 
Master Program" attached as Exhibit "A" to Ord. 1583, dated January 
27, 2011, and consisting of eight chaptersl33 pages , and Appendix 
"A" to Ord. 1583, entitled "Shoreline Inventory and 
Characterization Report," dated March 2005, as amended by section 
7 of Ordinance No. 1649, as amended by section 5 of Draft Ordinance 
No. 19-010 are adopted as the official Shoreline Master Program 
for the City , and an errata sheet , Exhibit "B" to Ord . 1649 , is 
added to the SMP in 2016. All SMP documents are available at the 
City Clerk's office and on the City's website, 
www.desmoineswa.gov. 

Sec. 6. Effective date. The amendments to the SMP 
adopted through this Ordinance shall be effective 14 days after 
Department of Ecology final action as provided by RCW 90.58.090(7). 

Sec. 7. Severability - Construction. 
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( 1) If a section, subsection, paragraph, sentence, 
clause, or phrase of this Ordinance is declared unconstitutional 
or invalid for any reason by any court of competent jurisdiction, 
such decision shall not affect the validity of the remaining 
portions of this Ordinance. 

(2) If the provisions of this Ordinance are found to be 
inconsistent with other provisions of the Des Moines Municipal 
Code, this Ordinance is deemed to control. 

PASSED BY the City Council of the City of Des Moines this 
day of , 2019 and signed in authentication thereof 

this day of , 2019. 

APPROVED AS TO FORM: 

City Attorney 

ATTEST: 

City Clerk 

Published: 

M A Y O R 
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Public Comments and the City's Response 

The City received comments from two individuals during the public comment period that ended on 
April 18, 2019. One comment was received from an individual who testified at the joint local and state 
public hearing held on April 11, 2019 and the other comment was received from the Muckleshoot [ndian 
Tribe Fisheries Division Habitat Program on April 18, 2019 at 4:55 PM. 

Summary of comment by JC Harris on April 11, 2019: 

Three Tree Point and south of it, including Poverty Bay, is not protected, monitored 
appropriately, or treated with the respect it deserves. Fishing is poor. Would like Ecology to 
take care when allowing for any changes to the SMP in case the changes contribute to the 
degradation of habitat and sea life in Des Moines. A dive park would not make sense if there is 
no sea life to observe. 

Verbatim comments from Karen Walter, Watersheds and Land Use Team Leader for the Muckleshoot 
Indian Tribe on April 18, 2019: 

We have reviewed the available documents for the City of Des Moines' Shoreline Master 
Program Update/review. We offer the following comments in the interest of protecting and 
restoring the Tribe's treaty-protected fisheries resources. 

I . In the restoration section, there is mention of replacing the culvert on Barnes Creek as a 
requirement of the culvert case injunction without noting is origin as a case within U.S v. 
Washington. Please note that correct way to describe this requirement is to say that it is part 
of U.S v Washington's federal court injunction. 

2. It is not clear why to various accessory uses in the shoreline warrant a shoreline exemption, 
particularly if they would make a site less conforming and result in more impacts to 
shoreline areas that reduce habitat and functions needed for salmon, shellfish and other 
fisheries resources. There also appears to be no new analysis about the cumulative impacts 
associated with this proposed change. 

3. Notification requirements. We request notification of all applications for projects and 
actions in the regulated shoreline- exemptions, variances, conditional uses, and substantial 
development permits. We also request a copy of all city issued approvals for these 
proposed permit actions. The notification language currently proposed makes no mention 
of the Muckleshoot Indian Tribe or affected tribes so it is not clear that we would receive 
these notices and decisions. 

We appreciate the opportunity to review this proposal and look forward to responses to these 
comments. 
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The City's response to comment(s): 

I. Comment: Des Moines shorelines are not protected, monitored appropriately, or treated 
with the respect they deserve. Fishing is poor. 

Response: The City's shorelines are regulated by the City's SMP that was adopted in 2011. 
In 2011 it was determined that the SMP was consistent with State laws and rules, and 
specifically the Shoreline Management Act. The City is required to meet the same 
applicable State laws and rules that apply elsewhere in the State. 

2. Comment: Would like Ecology to take care when allowing for any changes to the SMP in 
case the changes contribute to the degradation of habitat and sea life in Des Moines. 

Response: The proposed amended SMP to be adopted in 2019 shall be consistent with State 
laws and rules, and specifically the Shoreline Management Act, just as the SMP was 
required to be consistent in 2011. A major requirement of SMPs is that they ensure no net 
loss of ecological functions and the City's proposed amended SMP will be held to that 
standard. 

3. Comment: A dive park would not make sense if there is no sea life to observe. 

Response: The City proposes that project-specific conditions would be added and mitigation 
would be required to ensure no net loss of ecological functions. 

4. Comment: In the restoration section, there is mention of replacing the culvert on Barnes 
Creek as a requirement of the culvert case injunction without noting is origin as a case 
within U.S v. Washington. Please note that correct way to describe this requirement is to 
say that it is part of U.S v Washington's federal court injunction. 

Response: The document reference will be corrected. 

5. Comment: It is not clear why to various accessory uses in the shoreline warrant a shoreline 
exemption, particularly if they would make a site less conforming and result in more 
impacts to shoreline areas that reduce habitat and functions needed for salmon, shellfish and 
other fisheries resources. There also appears to be no new analysis about the cumulative 
impacts associated with this proposed change. 

Response: The added uses are similar in nature to other uses currently allowed as 
exemptions per the Shoreline Management Act. The potential impacts and associated 
mitigation would be similar to those exempt uses previously analyzed in the cumulative 
impacts discussion. 

6. We request notification of all applications for projects and actions in the regulated 
shoreline- exemptions, variances, conditional uses, and substantial development permits. 
We also request a copy of all city issued approvals for these proposed permit actions. The 
notification language currently proposed makes no mention of the Muckleshoot Indian 
Tribe or affected tribes so it is not clear that we would receive these notices and decisions. 

The City provides notice to the Tribes for substantial development, variances, and 
conditional use permits that require public notice. We defer to Ecology regarding their 
process for providing notice to Tribes on their decisions. 

,17u, 1/,,/n/rmf/ rr,,~'I 
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TO: 

CC: 

Jason Woycke, AICP - Planner II - City of Des Moines 

Denise Lathrop, Planning and Development Services Manager - City of Des 

Moines; Jackie Chandler, Shoreline Administrator, WA Department of Ecology 

FROM: Misty Blair, Senior Shoreline Planner, WA Department of Ecology 

Date: June 14, 2019 

Subject: SMP Periodic Review - Determination of initial concurrence 

Sent via email to: JWoycke@desmoineswa.gov; DLathrop@desmoineswa.gov; jcha461@ecy.wa.gov 

Brief Description of Proposed Amendment 
The City of Des Moines (City) has submitted Shoreline Master Program (SMP) amendments to Ecology 

for initial determination of concurrence to comply with periodic review requirements of RCW 

90.58.080(4). The City has elected to utilize the optional joint review process for SMP amendments 

available per WAC 173-26-104; therefore Ecology is required under WAC 173-26-104(3)(b) to make an 

initial determination of consistency with applicable laws and rules. The City proposes amendments to 

bring the SMP into compliance with requirements of the Act or State Rules that have been added or 

changed since the City's comprehensive SMP update. The City is also proposing updates to the critical 

areas regulations that are incorporated by reference into the SMP, and miscellaneous amendments 

intended to improve the clarity, consistency, and administration of the SMP. 

FINDINGS OF FACT 

Need for amendment 
The City's comprehensive update to their SMP went into effect on November 1, 2010. The proposed 

amendments are needed to comply with the statutory deadline for a periodic review of the City's 

Shoreline Master Program pursuant to RCW 90.58.080(4). The City has identified that this periodic 

review will result in amendments to the SMP to address updates to the Act or implementing State Rules, 

changed local circumstances, new information and improved data. 

SMP provisions to be changed by the amendment as proposed 
The City's proposed changes fall primarily into four categories: 

• those required to incorporate changes in State law (RCW 90.58) or State rule (WAC 173-26 & 

WAC 173-27); 

• those added to update critical areas provisions; and 

• those locally initiated changes to address implementation issues identified by staff and to 

provide flexibility for reasonably foreseeable development. 

The City filled out the Ecology SMP Periodic Review checklist to address requirements of the act or state 
rules that have been added or changed since the last SMP amendment. Those proposed changes along 
with the City's locally initiated proposed changes modify the following SMP sections: 
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SMP Chapter 1 Introduction 

Section 1.1 Purpose and Responsibility - Narrative edits proposed to re-organize and add SMP Periodic 
Review process. 
Section 1.3 Shoreline Jurisdiction- Edits proposed to clarify that the SMP does not apply to lands under 
exclusive federal jurisdiction. 
Section 1.4 Critical Areas in Shorelines- Edits proposed to remove the City's CAO incorporation by 
reference to DMMC 18.86 and instead reference the imbedded critical areas provisions proposed in 
Chapter 6 ofthe SMP and administrative procedures related to critical areas in the shoreline jurisdiction 
found in Chapter 7 of the SMP. 
Section 1.5 Compliance in Des Moines and Relationship to Other Plans - Updates to fair market value 
substantial development cost threshold added. Edits are also proposed to remove redundancy with the 
previous section and clarify that DMMC 16.10 is not applicable for critical areas located within the 
shoreline jurisdiction. 
Section 1.6 Public Outreach - Edits proposed to update background information regarding the previous 
Comprehensive SMP Update and the current Periodic Review public process. 
Section 1.7 Document Organization - Updates DMMC references and deletes reference to replication of 
SMP Policies within the City's Comprehensive Plan. 
Figure 1-2 - Updated to reflect current information. 
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SMP Chapter 2 Shoreline Inventory and Characterization ~ Summary of Findings 

Only minor edits made for spelling or grammar. 

SMP Chapter 3 Master Program Goals and Policies 

Only minor edits made updating references or fixing grammar. 

2 
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Comprehensive Plan 

De11 Moines 
Municipal Code: 

(Municip:al Code Title 18) 
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SMP Chapter 4 Restoration Planning: Assessment, Long-term Goals and Opportunities 

Only minor edits: bring up-to-date references to plans or group names, updating WRIA 9 information, 
and fixing grammar. As per SMP Periodic Review Checklist Item 2009(a), the City is proposing to add 
Section 4. 7 Relief from SMP Development Standards and Use Regulations. 

SMP Chapter 5 Shoreline Environment Designations 

Section 5.2.2 (11) is modified to allow commercial development in support of water-related and water­
enjoyment, such as kayak rentals, cafes, and concession stands within the Urban Conservancy SED. The 
Urban Conservancy SED is applied to publicly owned areas in the shoreline jurisdiction and this proposed 
change is intended to support and enhance public access and public recreational uses within existing 
parks. 

SMP Chapter 6 Development Standards and Use Regulat ions 

Minor edits (related to capitalization and formatting occurred throughout this Chapter which are not 
reviewed here in any more detail. Substantive modifications are described below: 
Table 6-1 Shoreline Master Program Permitted Use Table 
The City proposes to allow water-related and/or water-enjoyment uses within the Urban Conservancy 
SEO, underwater parks in the Aquatic SED. In addition, the proposed amendments will allow slope 
stabilization measures, park improvements, and shoreline access in the High Intensity, Urban 
Conservancy, and Shoreline Residential SEDs. Additional footnotes provide more clarity . 
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Section 6.1.1 is slightly re-organized to provide clarification and to accommodate a new allowance for 
front, side, or rear yard setback reductions when proposed to preserve the marine buffer. 
Section 6.1.4 is deleted and the subsequent section is re-numbered because the City is proposing to 
remove the CAO incorporation by reference and instead imbed critical areas provisions directly into the 
SMP in the new section 6.4. 
Section 6.2.2 significant new section added to address upland slope stabilization. This section provides a 
distinction between shoreline stabilization in the form of bulkheads or shoreline soft armoring at or near 
the OHMW and upland stabilization. This section proposes development standards to control upland 

3 



146

146

City of Des Moines 
SMP Periodic Review - Determination of Initial Concurrence 

slope instability not associated with shoreline processes or necessary to protect existing single family 
residences or other primary structures. 
Section 6.2.6 is modified to make a distinction between new dredging activities and maintenance 
dredging. 
Section 6.2.7 is significantly modified to provide clarity around the SMPs fill standards. The City 
proposes new fill standards that provide a distinction between fill proposed waterward of the OHWM 
and proposed landward of the OHWM. 
Section 6.3.2 Non-conforming uses and developments was modified to incorporate language from 
OMMC 18 that was previously incorporated by reference and other language was added based on 
changes to WAC 173-27-080. 
Section 6.3.4 is modified to clarify that some commercial uses may be allowed in the Urban Conservancy 
SEO if in support of a water-oriented use. 
Section 6.3.6 is modified to allow illuminated signs within the High Intensity SEO without a shoreline 
conditional use permit. 
Section 6.3.12 was added to provide development standards for the newly allowed underwater/dive 
park use within the Aquatic SEO. 

NEW Figure 6.1 was added to illustrate the isolated 
area of the marine buffer where additions to legally 
established and constructed non-conforming 
residences are typically permitted. 

Alk>WeG Addielon 

Allowed Addit ion Within 
the Isolation Ponion or 
the 8uffer 

Section 6.4 Critical Areas Development and Performance Standards the City is proposing to insert 
applicable critical areas regulations from OMMC 16.10 directly into the SMP to satisfy the critical areas 
protection requirements of the SMA. 

SMP Chapter 7 Administrative Procedures 

Section 7.1 Shoreline Permit Requirements - Edits proposed to clarify the administrative process, 
update the substantial development cost threshold per SMP Periodic Review Checklist item 2017(g), and 
add list of substantial development that is not required to obtain any shoreline permits or local review 
per SMP Periodic Review Checklist time 2017(c). 
Section 7.2 Exemptions from Substantial Development Permit Requirements - Edits proposed to clarify 
the administrative process. Edits also update the substantial development cost threshold per SMP 
Periodic Review Checklist item 2017(g), add additional single family residential appurtenances, adds an 
exemption for ADA upgrades per Periodic Review Checklist item 2016(a), and updates the definition of 
development to exclude demolition per Periodic Review Checklist item 2017(b). 
Section 7.3, 7.4, & 7.5 - general edits within these sections are proposed to improve permit procedures, 
public notice process, and appeals language for consistency with WAC 173-27. 
Section 7.5.10 Allowed Activities within Critical Areas and Marine Buffer- The City proposes to add a 
list of activities that are permitted within marine and critical area buffers without a shoreline variance. 
This section includes requirements for critical areas reports and no net loss analysis as well as clarity 
that the underlying use and development will still need to be processed through the SDP or SDP 
exemption process, and a CUP shall be obtained if necessary. This list includes public access, public 
recreation, private shoreline access, and small at-grade patios, archaeological or cultural resource 
protection, limited utilities, maintenance dredging, shoreline stabilization with demonstration of need to 
protect existing primary structures or water-dependent uses, hazardous waste cleanup, and restoration. 

4 



147

147

City of Des Moines 
SMP Periodic Review - Determination' of Initial Concurrence 

SMP Chapter 7 Administrative Procedures 

Section 8 Definitions - general minor edits throughout for internal consistency, to update references, 
and to increase consistency with RCW 90.58, WAC 173-26 or WAC 173-27. 

Amendment History, Review Process 
The City prepared a public participation program in accordance with WAC 173-26-090(3)(a) to inform, 

involve and encourage participation of interested persons and private entities, tribes, and applicable 

agencies having interests and responsibilities relating to shorelines. The City executed this plan by 

hosting an open houses, creating a web page, and initiating outreach to residence, neighboring 

jurisdictions and tribes. 

The City used Ecology's checklist of legislative and rule amendments to review amendments to chapter 

90.58 RCW and department guidelines that have occurred since the master program was last amended, 

and determine if local amendments were needed to maintain compliance in accordance with WAC 173-

26-090(3)(b)(i). The City also reviewed changes to the comprehensive plan and development regulations 

to determine if the shoreline master program policies and regulations remain consistent with them in 

accordance with WAC 173-26-090(3)(b)(ii). The City considered whether to incorporate any 

amendments needed to reflect changed circumstances, new information or improved data in 

accordance with WAC 173-26-090(3)(b)(iii). The City consulted with Ecology and solicited comments 

throughout the review process. 

The City provided public notice of the SMP Periodic Review process and promoted public input as 
outlined in their Public Participation Plan via: 

• social media updates through the City's Facebook page; 

• an email list serve for interested parties to self-sign-up for future notifications; 

• open houses on August 14, 2018 and November 13, 2018; 

• an informational booth at the Waterfront Farmer's Market on August 25, 2018; 

• A webpage (http://www.desmoineswa.gov/smp) provided background information, updates on 
the periodic review, and a means to comment on the process. 

The City and Ecology held a joint local/state comment period on the proposed amendments following 

procedures outlined in WAC 173-26-104. The comment period began on March 19 and continued 

through April 18, 2019. A joint local/state public hearing was held on April 11, 2019. 

The City provided notice to local interested parties, including a statement that the hearings were 

intended to address the periodic review in accordance with WAC 173-26-090(3)(c)(ii). Ecology 

distributed notice of the joint comment period and public hearing to state interested parties on or 

before March 18, 2019. 

Two comments were received on the proposed amendments. The City summarized and provided 

responses to these comments within the City's April 22, 2019 SMP Periodic Review Memo. One edit to 

the draft SMP text was made in response to comments. 

The City also issued a SEPA non-project action Determination of Non-Significance (DNS) for the City of 

Des Moines Shoreline Master Program Periodic Review Amendment on April 18, 2019. A copy of this 

DNS was provided to Ecology for this SMP Amendment adoption record. 

5 



148

148

City of Des Moines 
SMP Periodic Review - Determination of Initial Concurrence 

The City provided their initial submittal of the proposed SMP amendments to Ecology pursuant to WAC 

173-26-104 via email on April 22, 2019 and the submittal was determined to be complete. This began 

Ecology's review and initial determination. 

Consistency with Chapter 90.58 RCW 

The proposed amendments have been reviewed for consistency with the policy of RCW 90.58.020 and 

the approval criteria of RCW 90.58.090(3), (4) and (5). The City has also provided evidence of its 

compliance with SMA procedural requirements for amending their SMP contained in RCW 90.58.090(1) 

and (2). 

Consistency with applicable guidelines (Chapter 173-26 WAC, Part Ill) 

The proposed amendment has been reviewed for compliance with the requirements of the applicable 

Shoreline Master Program Guidelines (WAC 173-26-171 through 251 and 173-26-020 definitions). This 

included review of a SMP Periodic Review Checklist, which was completed by the City. 

Consistency with SEPA Requirements 

The City submitted evidence of SEPA compliance in the form of a SEPA checklist and issued a 

Determination of Non-Significance (DNS) for the proposed SMP amendments. Ecology did not comment 

on the DNS. 

Other Studies or Analyses supporting the SMP update 

Ecology also reviewed supporting documents prepared for the City in support of the SMP amendment. 

These documents include a public participation plan, a periodic review checklist, and the SMP Periodic 

Review Memo to the Department of Ecology and Supporting Findings of Consistency LUA201-0012, dated 

April 22, 2019. 

Summary of Issues Identified by Ecology as Relevant to Its Decision 
Ecology is required to review all SMPs to ensure consistency with the Shoreline Management Act (SMA) 

and implementing rules including WAC 173-26, State Master Program Approval/Amendment Procedures 

and Master Program Guidelines. WAC 173-26-186(11) specifies that Ecology "shall insure that the 

state's interest in shorelines is protected, including compliance with the policy and provisions of RCW 

90.58.020." 

Based on review of the proposed amendments to the SMP for consistency with applicable SMP 

Guidelines requirements and the Shoreline Management Act, and consideration of supporting materials 

in the record submitted by the City, the following issues remain relevant to Ecology's final decision on 

the proposed amendments to the City's SMP, with Findings specific to each issue identifying 

amendments needed for compliance with the SMA and applicable guidelines: 

Critical Areas Protection Standards of the SMP 

The City proposes to create a new critical area protection section (Section 6.4) within the SMP to 

address SMA required critical areas protection standards. Ecology has identified changes to the City's 

proposed amendment to the SM P's critical areas provisions that are necessary for consistency with WAC 

173-26-201(2)(a) & (c), WAC 173-26-221, and WAC 173-26-191(2)(b) & (c) (Attachment 1, Items Req-1 

through Req-10 ). 

6 
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Finding. Ecology finds that the proposed SMP amendment provisions of Section 1.4 do not clearly 
identify the specific critical areas provisions that apply within the shoreline jurisdiction. The City is 
proposing to rely on portions of SMP Chapters 3, 6, and 7 to provide critical areas protection consistent 
with the requirements of WAC 173-26-221, yet there is still a reference to DDMC 16.10. 

Ecology finds that the reference to incorporation of the City's Critical Areas Ordinance DDMC 16.10 
within Section 1.4 (identified in Attachment 1, item Req-1) needs to be removed for consistency with 
WAC 173-26-191(2)(b) & (c). 

Finding. Ecology finds that the proposed SMP amendment provisions of Section 6.4.8 are not consistent 
with the wetland protection requirements of WAC 173-26-221(2) or the use of scientific information 
standard of WAC 173-26-201(2). Ecology also finds that if implemented, these provisions could result in 
a net loss of shoreline ecological function. The City is proposing standards for when a wetland can be 
filled or otherwise impacted. Ecology finds that allowing wetland and buffer impacts based on an 
unavoidable impacts analysis and to achieve reasonable use should only be authorized through a 
shoreline variance. Ecology finds that wetland buffer reduction standards must be based upon the most 
current and accurate scientific and technical information; therefore modifications to the proposed 
amendments are necessary to reflect the use of Ecology wetland guidance. 

Ecology finds that the proposed Section 6.4.8 must be modified (Attachment 1, items Req-2, Req-3, Req-
4) for consistency with WAC 173-26-211(2) and WAC 173-26-201(2). 

Finding. Ecology finds that the City proposes to add provisions excepting wetlands smaller than 4,000 
square feet from the avoidance requirements of mitigation sequencing and excepting wetlands smaller 
than 1,000 square feet from regulation. Ecology finds that the scientific literature does not support 

exempting wetlands that are below a certain size and this management approach is not supported by 
Ecology wetland guidance. Ecology also finds that these provisions are inconsistent with WAC 173-26-
201{2)(c) which provides that, 

even in situations where uses or development that impact ecological functions are necessary to 
achieve other objectives of RCW 90.58.020, master programs provisions shall, to the greatest 
extent feasible, protect existing ecological functions and avoid new impacts to habitat and 
ecological functions before implementing other measures designed to achieve no net loss of 
ecological functions. 

Ecology finds that these provision (identified in Attachment 1, item Req-5) should be removed from the 
SMP Critical Areas Regulations for consistency with the statute and guideline. 

Finding. Ecology finds that the City proposes to allow wetland impacts within the shoreline jurisdiction to 
be mitigated via preservation. Ecology finds that this is a risky management approach that is not clearly 
supported by Ecology wetland guidance and is not consistent with WAC 173-26-201(2)(0) & (c). Ecology 
also finds that the preservation only options for wetland mitigation do not compensate for lost or 
impaired shoreline functions and could therefore contribute to a net loss of shoreline ecological function. 

Ecology finds that preservation alone as mitigation for wetland impacts should be excluded from the 
SMP Critical Areas Regulations (Attachment 1, Item Req-6) for consistency with the statute and 
guideline. 

7 
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Finding. Ecology finds that the City proposes to add Section 6.4.12{1} which establishes buffers for new 
development based upon previously established record on title or critical area tracts. Ecology finds that 

shoreline permits and wetland delineations are only valid for a period of 5 years. Ecology further finds 

that the SMP no net loss of ecological function standard must be based on existing conditions when new 
development or use is proposed. 

Therefore, Ecology finds that proposed Section 6.4.12(1) should be removed from the SMP (Attachment 

1, Item Req-7) because it is not consistent with WAC 173-26-201(2)(a) or WAC 173-26-201(2)(c). 

Finding. The City proposes provision 6.4.15{1} to allow substitute fees for stream impacts when suitable 
compensatory mitigation does not exist. Ecology finds that streams within the shoreline jurisdiction 

contribute to the shoreline ecological function. Ecology finds that financial contributions to water quality 
projects within the same watershed does not provide a level of assurances necessary to demonstrate 

that this regulation will result in no net loss of shoreline ecological function. 

Ecology finds that proposed Section 6.4.15(1) should be excluded from the SMP Critical Areas Regulations 
(Attachment 1, Item Req-8) for consistency with the statute and guideline. 

Finding. The City proposes the provision of Section 6.4.26 as exceptions to the development restrictions 

and standards for critical areas within the shoreline jurisdiction. WAC 173-26-221 provides that all 

development and uses within the shoreline shall be designed consistent with mitigation sequencing. 
Ecology finds that the proposed exceptions within 6.4.26 do not address mitigation sequencing or the 

SMP no net loss of ecological function standard. Ecology finds that these exceptions should be based up 

the most current accurate and complete scientific and technical information per WAC 173-26-201(2)(a). 
The most recent Ecology Wetland Guidance for CAO Updates - Western Washington Version, June 2016 

(Publication No. 16-06-001) provides walkways, trails, and wildlife viewing structures may be approved 
with a critical areas report provided they are limited to 5 feet in width, constructed of pervious materials, 

and located in the outer 25% of the wetland buffer. Ecology finds that the Policy of the SMA (RCW 

90.58.020} contemplates allowing impacts associated with preferred or priority uses, and for the greater 

public benefit. Ecology finds that proposed Section 6.4.26(3) can be modified to achieve consistency with 
the policy of RCW 90.58.020. WAC 173-26-241{3)(k) provides that, where other options are available and 

feasible, new roads or road expansions should not be built within shoreline jurisdiction and that 

transportation projects shall be consistent with environmental protection provisions. 

Ecology finds that the removal of drainage facilities, utility and roadway exceptions (Identified in 

Attachment 1, Item Req-9) are necessary for consistency with the use preferences identified in WAC 173-

26-221 and the critical areas protection requirements of WAC 173-26-221. Ecology also finds that 

modifications are necessary to Section 6.4.26(3) to ensure consistency with WAC 173-26-201(2). 

Finding. The City proposes performance standards for restoration of flood and geological hazards 

associated with unauthorized critical areas alteration within proposed SMP Section 6.4.27(2)(b). Ecology 

finds that the proposed standards do not address shoreline uses, mitigation sequencing, or shoreline 

permit requirements. Geological hazards and floodplains are critical areas in accordance with RCW 90.58 

and RCW 36. 70A definitions. Ecology finds that geological hazards and floodplains within the shoreline 
jurisdiction contribute to the shoreline ecological function. 
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Ecology finds that additional standards (Identified in Attachment 1, Item Req-10) are necessary with 
Section 6.4.27(2)(b) to ensure that any critical area alteration authorized within the shoreline jurisdiction 
is resolved consistent with the use, development, and critical areas protections standards of the SMP. 

SMP Administration, Permits and Procedures 

Ecology has identified changes to the City's proposed amendment of Section 7.2.6 that are necessary for 

consistency with RCW 90.58 and WAC 173-27 (Attachment 1, Item Req-11). The City proposes to add 

patios, sheds, cabanas, hot tubs, and accessory living quarters to the list of normal appurtenances to 

single family residences that are eligible for an exemption from the shoreline substantial development 

permit process. 

Finding. Ecology finds that WAC 173-27-040(2)(g) provides that in addition to the established statewide 
normal appurtenances, local circumstances may dictate additional interpretations of normal 
appurtenances which shall be set forth and regulated within the applicable master program. WAC 173-
27-040 requires that exemptions from the substantial development permit process be construed 
narrowly based on the purpose, intent, and policies of the SMA. The City of Des Moines defines 
accessory living quarters (ALQ) as a complete independent living facilities exclusive for one single 
housekeeping unit, including provisions for living, sleeping, cooking, and sanitation. As such, an ALQ 
along with the primary single family residence now provides two dwelling units which could be occupied 
independently by more than one family. Ecology finds that this situation no longer meets the narrowly 
construed single family residential exemption of WAC 173-27-040(2)(g). Ecology further finds that this 
development may be authorized with a substantial development permit consistent with the City's SMP, 
but it is not eligible for an exemption from this process. 

Ecology finds that accessory living quarters should be removed from Section 7.2.6 for consistency with 
the SMA and guideline. 

Additional items identified as recommended changes 

In addition to the issues identified above as requiring changes to ensure consistency with the SMA and 

its implementing guidelines, Ecology has also identified changes recommended to fix minor errors, 

provide clarity or improve implementation. These items can be found within Attachment 1, items Rec-1 

through Rec-3. 

Findings. Ecology finds that Attachment 1, items Rec-1 through Rec-3 recommended changes, if 
' implemented would be consistent with the policy and standards of RCW 90.58 and the applicable 

guidelines, however, the inclusion of these changes are at the discretion of the City and are not necessary 
in order to approve this Periodic Review amendment. 

INITIAL DETERMINATION 
After review by Ecology of the complete record submitted, Ecology has determined that the City 

proposed amendments, subject to and including Ecology's required and recommended changes 

(itemized in Attachment 1), are consistent with the policy and standards of RCW 90.58.020 and RCW 

90.58.090 and the applicable SMP guidelines (WAC 173-26-171 through 251 and .020 definitions). 
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Next Steps 

10 

• Consider the changes recommended by Ecology as required and recommended to resolve the 
issues identified above and within Attachment 1. Please let me know if you would like to discuss 
alternative language or different approaches for resolving these issues. 

• If these issues are resolved prior to local adoption, we anticipate being able to approve your SMP 
Periodic Review amendment promptly after formal submittal is provided consistent with WAC 
173-26-110. 
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Ecology Recommendations to Resolve Issues Identified as Required and Recommended, June 14, 2019 
The changes in red are required to comply with the SMA (RCW 90.58) and the SMP Guidelines (WAC 173-26, Part Ill). Changes in blue are recommended and consistent with 
SMA (RCW 90.58) policy and the SMP Guidelines (WAC 173-26, Part Ill) . 

Item SMP BILL FORMAT CHANGES (underline= additions; strikethrough= deletions) RATIONALE 
Submittal 
Provision 

Req- SMP 1.4 Therefore. critical areas within Des Moines' shoreline areas are regulated by this Shoreline Master Required change: to clarify that while some of the substantive requirements are the same, 

1 Critical Areas Program This Program iAGSF!a)arates contains many of the same substantive requirements of the critical the critical areas provisions referenced here, DMMC 16.10, are not incorporated by 

in Shorelines area regulations of chapter 16.1 O DMMC that were last amended by ordinance No, 1649 and adopted on reference into the SMP. 
May 12, 2016. However, it is important to note that there are procedural differences between chapter 16.1 o 
DMMC and the SMP. Refer to Chapter 3 for SMP policies related to critical areas; Chapter 6 for 
re1iulations related to critical areas· and Chapter 7 for administrative orocedures related to critical areas. 

Req- SMP 6.4.8(1) If a wetland is located on or contiguous to the site of a development proposal , a ll activities on the site shall Required change: Delete these wetland impact allowances. 

2 Wetlands- be in compliance with the following requirements and restrictions: Activities and uses should not be permitted in wetlands or their buffers. Subsection a. and b. 

Development 1. General Perfonmance Requirements. appear to be in conflict where one says "Activities may be permitted in a wetland or buffe( 

standards ~~it.es may GRl)c Ile pem:111180 1A a ""'Ya~lla~ffer 1ftl'le af)fll•Galli-G<m-~t-tlla and the other states "activities shall be prohibited in wetland and wetlands buffers". The 
flfOfJG6&9-aGll'Al>f-·Wlli-Aeklew:aa~oR6 ar:i(I NAGOOM~IIIA4 subsequent sections of SMP 6.4 do provide some allowances for wetland impacts 
b .il. Activities and uses shall be prohibited in wetlands and wetland buffers, except as provided for in this associated with preferred and priority uses and the new section 7.5.10 provides additional 
SMP. allowed activities within critical area and marine buffers 
b. New oroegs.ecl deve1012ment or uses that do not meJ!I the ~!land Qro!ection and buffe( standards of this 
SMP can onl:t be auY:!orized wl!!J the a1212roval of a shoreline vanance. The provisions here are designed to guide the review and approval for critica l areas 
c. Galegapt I 1,01e11aAds ~c;liujijes ami US86 sl,aU Ile PFGAill,IBG from Gal8!laf¥ I, 81((;8~ ordinance application, which do not apply within the shoreline jurisdiction Additionally, the 
~ standards and review criteria proposed in SMP 6.4.8 are not based on SMA policies or 
.., - " "' .. ,L ·- ··~~ goals 
~AdamHRall-aPP1¥-
I. Wile re ,.,.,EJllaFlll lill is propesed, aGIMlleo ami wses ,~b'tell wRless lj:la According to RCW 90.58 and RCW 36.70A wetlands are to be protected. Part of that 
a13fa)liGaRI GaR 99R19RS1rate tt:lat: protection is providing buffers that enable water quality and habitat functions. The wetland 
• Toa r.a&1~ prGja6t 1)1H9ese EaAR-~16-Gf protection standards and buffer requirements of this SMP cannot be modified beyond the 
&it&&iRtl:isgal'l~llls11GG66Sfl.ill~ allowances for certain water-oriented uses (consistent with public access and use 
a!J><e~e iR113ast eR a wellaRe; aRe preference) and buffer averaging (consistent with BAS). Further modifications require a 
8--AII GR 61ta allaFRaliY~s-11:ia~si,ll m lei;. a:l><ei:se 1mpiJGI GR a watla~ shoreline variance, The City's critical areas provisions outside the SMP rely on reasonable 
ooffeF. SUGA as 3 FelilwGlllilR iR ll=ie 6li!8, SGil~§UFiibGR GF .d8R61tyaf I~ use exemptions to approve activities and uses within wetlands and their buffers. Wetlands 
~sa~ 1866 Gf a.:rea9a aRlil NRctiSAB GI ·•10llaR.I aRd buffeFS SAall l;e p!GV~ within the shoreline jurisdiction contribute to the shoreline ecological function, allowances 
terms estat>lishae uRdar ~,~P @.4 .11. for impacts to these functions should be based on SMA use preferences and policies of 
~~~l'll~s-#.3.l,FE,SUII IA 1,1Fl3¥Gieaele SAG Fl8G86S81'/ IFRP8616 Illa¥ Ile RCW 90.58,020. A shoreline variance would be the applicable process to provide relief from 
permitt~alei!aF¥ 11,111,eUaR!i& a!li:I asse;1al&(l t,u"ei:& iR a.GGllA:I.IA;11 11,111:1 .iR BflPRl"ed &paGial the wetland standards of the SMP. The Shoreline Variance criteria apply equally to any 
8Fl"IF9RR.8Alal &11.ic:;J~a~ahllR plaR, aAc:l llRI~ ii lfle pl'Gpe."elil a;;uuily is lile eAly reaseAallle a ltamatlV& proposal that is not meeting a bulk, dimensional , or performance standard of the SMP and 
IJ:iai will ao.:Gmplis.\:i t::ia app~i.a;,t'& atijasiiues. Compa11sa1Jo9 for lhe a~83!l8 aa:111 lass fwAi;;lh~l'li v11U Ile considers reasonable use, no net loss of ecological function and can only be applied for 
iiF1111108'il wA!ler •1:ia l aFms eslabl\i;IIBG wmlei: SM~ associated with permitted uses consistent with the SMA. 
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Req-
3 

Req-
4 

SMP 6.4.8(2) 
wetland 
buffers 

SMP 6.4.8(6) 
Wetland 
Buffer 
Reduction 

a,..Wtiei:e a legally establi&tleEI aAG-GGAslrusted slr:eel lr:msests a 'A'ella AEI ll1;1ff.!r, U:ie City 
Manager er ltle C11:,,--Ma~F'G-4~ FRay apJHG·.ie a i;:iodilisatiol'l of 11:ie &!:arid~ 
widll-l 10 ll=ie edge ef !he rigl-lt ef way if 11:le iselaled paFt et tlle buffer Elees Aet l}ro•,i<te addil10Ral 
~teGlieR ef tJ:le v·ellaRa aRd Ji!r-evl!les IRsignifisaAt eiOleglsal . geolegisal or hyElrelG§isal ll1,1ifer 
fYRSRGRs relaliR!l te ti-le welland. If the resultiAg buffer ElistaRrae I& less IJ:lafl §0-perseAI el !Ra 
&la~r-f'*4~icallle wellaRd ea1e9ery, Re Nrtl:!er roclustieR sl:!all Ile aJleweG 
h~!la~ 
e. Wtiei:e a lrnifer tias lleeA pre\•ieYsly esl:3.elisf:led IArew§ll Gil>f<)r seurily deve~w,. 
aAG Is pel#laR8Ally 1ese~ll&-Gf.fllaGe8-WllJ:l~fat&..tfas1. tt:le eiiffer sl'lall Ile as 
J:JF8\'181;lSly 85laBliGtl88. 

6, Wetland Buffer Reduction. The City Manager or the City Manager's designee may allow up to a 25% 
reduction of the required wetland buffer widths when accompanied by a special study that identifies 
appropriate mitigation strategies. Reduction of wetland buffer widths may be allowed where a qualified 
professional wetland scientist demonstrates that 
a. The reduction in buffer width is based on reducing the intensity of impacts from proposed land uses. 
Buffer widths required for proposed land uses with high-intensity impacts to wetlands may be reduced to 
those recommended for moderate-intensity impacts under the following conditions: 
i. For wetlands that score moderate or high for habitat (five points or more for the habitat functions), the 
width of the buffer can be reduced if both of the following criteria are met 
A. A relatively undisturbed, vegetated corridor at least 100 feet wide is protected between the wetland and 
any other priority habitats as defined by the Washington State Department of Fish and Wildlife. The 
corridor shall be protected for the entire distance between the wetland and the priority habitat by some 
type of legal protection such as a conservation easement. 
B. The following Mmeasures to minimize the impacts of different land uses on wetlands, SIJGR as ttie 
&;c;<iffl~>lHiitiff;m;;im~-+·R-+a-b'kH-!G-- -8--1-mi,Jl-!IN~lla!\a~~ 
'1-Gl"me 2 PraleGl.iRg af.ld-MaAa11iRg lb.'&UaAlls" !'""'logy, 2QQ5) in Table 6.2 are applied. 
ii. For wetlands that score less than five points for habitat, the buffer width can be reduced by up to 25% 
provided au applicable minimization measures in Tables 2 are-applied. ~ 
1,1i;alm11a61s lly-pplyiR!l l'!Basw~s,~~s-Maa&wr~ 
~;Bd IQ IRB klllGYilAg dlr&Gi IISRI aAII R;Q1sa..ay,,ay f- 1¥61~19 URRllilSII fURQ/f away 
~pply-a~~ ... , - • · - · . - · ·-
deliRGa1811l - ·· ~- - · • - - " ··- - ~ 
GGR-IIQI lillst (698 8*3mo)l96 IATahle 8C II). 

IAdd new belowl Table 6.2 
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Required change: Change required for consistency with WAC 173-26-201 (2)(a) Use of 
scientific and technical information and WAC 173-26-201 (2)(c) Protection of ecological 
functions of the shorelines · 
a. Delete or modify this provision to provide darity, This provision allows development 

activities to occur in the isolated portion of the buffer - it doesn't actually reduce the 
buffer, implies that the buffer now ends at the edge of the right-of-way and if that was 
still more than 50% of the standard buffer then that buffer could be further reduced or 
averaged. This issue is already address, consistently with Ecology guidance, in 
proposed SMP 6.4.B(6)(b). 

b. Delete this provision. The City is required to ensure no net loss of ecological functions 
based on existing conditions. In other words, the site specific analysis that must occur 
when development is proposed on a site is based upon existing buffer conditions not 
based on buffer established for previous development action Implementing this 
provision could result in a net loss of shoreline ecological function Shoreline permit 
reviews and approval are only valid for 5 years. The placement of a notice or recording 
on title is for notification purposes- it does not permanently set that buffer for all future 
new develooment 

Required change: Change required for consistency with WAC 173-26-201 (2)(a) Use of 
scientific and technical information and WAC 173-26-201 (2)(c) Protection of ecological 
functions of the shorelines 

• Add a 25% limitation to the reduction allowance; and 
• Include the minimization measures table, reference it, and require the use of these 

minimization measures, when applicable 

The most recent Ecology Wetland Guidance for CAO Updates - Western Washington 
Version, June 2016 (Publication No. 16-06-001) provides that standard buffers, such as 
those proposed by the City of Des Moines, can be reduced by up to twenty-five percent 
(25%) if the buffer is well vegetated with native species appropriate for the ecoregion and if 
impacts are reduced using the minimization table, and existing habitat corridors are 
protected. Modification are necessary to the proposed provisions in order to be consistent 
with the above reference guidance. 

As modified, this provision will provide wetland buffers consistent with the most current and 
accurate scientific and technical information and provides the framework for permitting 
projects that have no net loss of shoreline ecological function. Any further buffer reduction 
could only be authorized with an approved Shoreline Variance. 
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Req-
5 

SMP 6.4.10 
Wetlands 
Limited 
Exceptions 

Table X..X . .! Requind m.u.:mi-e1> fo miuimiu imp.-as to weta..uds 
(~,tj] me-asw-e:s ar~ 1tqUUC"d tf applicable ,o a sp«ific plO_posal) 

Dislurbaace 

Lights 

T ox.1c runoff 

Required l\lt>asores to ~lillimize Imparts 

• OU'Cct hghlS aw:iy from welland 

• Loe.are acri1;ity that gener.nes noise aw .. y from werl3.lld 

• If w:unnttd. ,enh.'\11ce exi.sring buffer ,,~rb 1l3tive veg-nariou 
pbut:w.g-;. 3dj1ce-r1t to U01se solU'Ce 

• For acrivities tb.u gcue:i.t,e relatively conci.uuo~ potcutially 
dlyUptn·C' ooak. fuch ;3,. cC1Ulil b":.l'Y u»dn,.uy « uun.wf. 
~blish au J.ddirional l O b·cm-ily wget.:ned bu.fl.et" strip 
U11Wediatdy 3dJ:icmt to the- outer we-tl:lud buffc.i 

• Rome all ue-w. nntreared ruuoff away from wetl:wd while 
e:nsw'Wg wetlJ.ud i.s uot de\\.Jt~ed 

• E'iotablisb covro:mn. lim.rting use of pestici<ks wuhin 150 ft of 
,·redaud 

• Apply Ulfe,£!1':3.ted pest UL.-.oagement 

Stonn~ 3tCT runoff • ~ttofi.l stormwak1 de1cntion and ue3uutn.r for roads :wd c,x jsfll.1g 
:id1accn1 ~"·elopruein 

• Prevent cb.anneliud flow from la\\"JlS rh.lr dtrtttl\.· enrers the 
buff.er 

• Use Low luteusity DcveJopmenl techlli.ques (for more 
i:ufonnatioa refCT to cbe ch-3lllag" ordinance aud mauu.al) 

Ch:wJc Ul water • Infiltratt oc trot de taut, aud dispose w 10 bufre-1 uew runoff from 
reguue illlp:!l"\·1ous swf...ces :md ne1,· h\\""lti 

Pets and hwnan • Use- pnni:y feuciug OR plant~ vegt!tat.iou to dd.weate blltftr 
dist:Ulb3llce ~e .1nd to dlsconr:1ge, distwiXblce using: , ·egeratioo appropri.J~ 

fo1· the C\:Ofitg.ioa 

• Place- w.etbud and m. buffer in a separ;Jte tr.let or prO(,ect with :. 
C'OD~ Ukm<.lll 

Dust • Use best lll3.l'l3~~ent practices to couuol dust 

b. Reductions in buffer widths where existing roads or structures lie within the buffer. Where a legally 
established, nonconforming use of the buffer exists (e.g , a road or structure that lies within the width of 
buffer recommended for that wetland), proposed actions in the buffer may be permitted as long as they do 
not increase the degree of nonconformity, or if no reasonable alternative exists. This means no increase in 
the impacts to the wetland from activities in the buffer. 
The C;~1 l laRa9er er l!:le C1~-~ffl •na pre•;is11n1& el 11:11& sa.:lk:ii. 
~ 
-1.-WellaAdr.-la~t:lafl 4,000 squa"8 feet wlll 116 e11awalad ~siAQ &!aAGaRI pf8Gell11re& f04'-Wella~ 
2 Wallaml1H,&lvJee.11 ,QOQ aR~aFe feel &Rall ba avalualed u&ir:,g the lll.lasl1mgteq Slam Wellaoo 
RatiA9 Sys1am !Gr '"'eslai:R IC/as~iAg.loA (eGelogy PubliGatiaA ~er 2014. Gr as rav1sed) 
~61:1 Ga'e!;ISP/ aAd aYaluate fuAGlillfl&. The lellowi11D Gl'ilaaRa aml loGal km.iwleil9e or Aah•ral 
rceGQ\j~Ges mall beus~~ lollelam;;11e ·;i=lellle~~~ 
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Change required for consistency with WAC 173-26-221 and WAC 173-26-201 (2)(c) 
Wetlands within the shoreline jurisdiction contribute to the shoreline ecological function, as 
such all wetland (regardless of size or category) must be protected within the shoreline, 
Mitigation sequencing shall be applicable to all wetland impacts, The scientific literature 
does not support exempting wetlands that are below a certa in size. 

For consistency with WAC 173-26-201 (2)(a) Use of scientific and technical information 
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~e i:&q1a1ii:em0AI IGI aui;,1d im;;aGls ma,,. be clJOfifl8d #eF !;"*8!JGfV Ill aAd-1¥-wel4a~~8R 1,QQO aAd . All SMP provisions must use the most current, accurate, and complete scientific and 
~~ technical information available, as relevant or applicable to the issues of concern The 
l WellaAd Is RGI as-lated 01il~ most recent Ecology Wetland Guidance for CAO Updates - Wes/em Washington 
il , lAtellaAdl6 FlGI~ Version, June 2016 (Publication No. 16-06-001) does not support this provision. The 
@..W&lla!ld dGes AGl~F8 five pgjflt&.ol:.IRGl8 lGr llabilat IR 11:l.e 'Milliafl.l.fa~&lem;-aAd above referenced BAS guidance provides that isolated Category IV wetlands less than 
~tlaAG-OOa~allHliibilat~~f,llla~~s i<iaRt1fiad 4,000 sq ft and all wetlands less than 1,000 sq ft can be exempt from the requirement 
~0 Was!=liR!ifKJR Depa FIFRBRI of fo:ief:I aR~ to avoid impacts and can be impacted if fully mitigated. However, this allowance only 
~~laR.lls .. ,Ubefl.i~ applies to wetlands that are not associated with shorelines of the state or their 
8. All GalegefV I ami 11 "..ella~R ~,G()Q aml 4,0001oq11ar~ buffers. 
mitigal;GA-66(11;lBRO.U.i BAIi Dllffer esbllli&hFRBAi. PRY 8Jll!Ul>«Bd ,mpaGI~~ 
wmpeRsaiaa llymru9at~~ For consistency with WAC 173-26-201 (2)(c) Protection of ecological functions of the 
3-:--W .. •"- .. ... ........ ·- ··· ...... -· - ·· - _ ·'-ti.m-wllare tl=le aflpl163RI ila& SRBll 'R shorelines. Nearly all shoreline areas, even substantially developed or degraded areas, 
~ retain important ecological functions. 
a---Af&.AGl.a.ssm;iataa ,•~DI a lipaAaR Gs~lillr.r; . These proposed exception does not adequately protect critical areas within the 
13 . Are RGI i:iaFI el a ,uellaRa mesais; aRa shoreline and could result in a net loss of shoreline ecological function. 
i:. Qe RGI ~eRlaiR l'iaeilat laeRlilied~al ri.r looal pl!ljl)llia!IOOa Gf pfi GFi ty apelOias ldeRIIAea lliy tAe . Shoreline ecosystems are interconnected. For this reason the SMA policies and 
WasRIAgl811 CaF)aAA'.aRt ,af •16R aRG \ft'lilllil& guideline requirements for SMP regulations are intended to provide for protection of all 

ecological functions and generally apply to all shoreline areas, not just those that 
remain relatively unaltered. . Even in situations where uses or development that impact ecological functions are 
necessary to achieve other objectives of RCW 90. 58.020, master program provisions 
shall, to the greatest extent feasible, protect existing ecological functions and avoid new 
impacts to habitat and ecological functions before implementing other measures 
designed to achieve no net loss of ecological functions. 

Therefore, for consistency wit these wetlands shall continue to be protected without 
exception. 

Req- SMP 6.4.11(8) Impacts to wetlands may be mitigated by preservation of wetland areas Q!}1y when used in combination Required Cnange: Delete allowances for preservation as a sole means of mitigation For 

6 Preservation with other forms of mitigation such as creation, restoration, or enhancement. PFeservalieR may alse ea consistency with WAC 173-26-201 (2)(a) Use of scientific and technical information and 
'--- " . '-• ·• . - s-G11IUA8G-9818W'- WAC 173-26-201 (2)(c) Protection of ecological functions of the shorelines, 

a. Acceptable Uses of Preservation. The preservation of at-risk, high quality wetlands and habitat may be . All SMP provisions must use the most current, accurate, and complete scientific and 
considered as part of an acceptable mitigation plan when the following criteria are met: technical information available, as relevant or applicable to the issues of concern. The 
i. Preservation is used as a form of compensation only after the standard sequencing of mitigation (avoid, most recent Ecology Wetland Guidance for CAO Updates - Western Washington 
minimize, and then compensate). See subsection (2) of this section; Version, June 2016 (Publication No. 16-06-001) provides that mitigation ratios for 
ii , Restoration (re-establishment and rehabilitation), creation, and enhancement opportunities have also preservation in combination with other forms of mitigation generally range from 10:1 to 
been considered, and preservation is proposed by the applicant and approved by the permitting agencies 20:1, as determined on a case-by-case basis, depending on the quality of the wetlands 
as the best compensation option; being impacted and the quality of the wetlands being preserved. Ratios for preservation 
iii. The preservation site is determined to be under imminent threat; that is, the site has the potential to as the sole means of mitigation generally start at 20: 1. 
experience a high rate of undesirable ecological change due to on-site or off-site activities that are not . Preservation as a means of wetland mitigation within the shoreline does not 
regulated (e.g., logging of forested wetlands). This potential includes permitted , planned, or likely actions; compensate for lost or impacted functions within the shoreline; therefore could result in 
iv. The area proposed for preservation is of high quality or critical for the health of the watershed or basin a net loss of shoreline ecological function. 
due to its location. Some of the following features may be indicative of high quality sites: 
A. Category I or II wetland rating; 

Page 4 of 8 
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Req- SMP 6.4.12(1) 
7 

B. Rare or irreplaceable wetland type (e.g , bogs, mature forested wetlands, estuaries) or aquatic habitat 
that is rare or a limited resource in the area; 
C. Habitat for threatened or endangered species; 
D. Provides biological and/or hydrological connectivity; 
E, High regional or watershed importance (e.g., listed as priority site in a watershed or basin plan); 
F. Large size with high species diversity (plants and/or animals) and/or high abundance of native species; 
G. A site that is continuous with the head of a watershed, or with a lake or pond in an upper watershed that 
significantly improves outflow hydrology and water quality. 
b, Preservation in Combination with Other Forms of Compensation. Using preservation as compensation is 
acceptable when done in combination with restoration, creation, or enhancement; provided, that a 
minimum of 1: 1 acreage replacement is provided by reestablishment or creation and the criteria below are 
met: 
i, All criteria listed in subsection (B)(a) of this section are met; 
ii. The impact area is small and/or impacts are occurring to a low functioning system (Category Ill or IV 
wetland); 
iii. Preservation of a high-quality system occurs in the same watershed or basin as the wetland impact; 
iv. Preservation sites include buffer areas adequate to protect the habitat and its functions from 
encroachment and degradation; and 
v. Mitigation ratios for preservation in combination with other forms of mitigation shall range from 10:1 to 
20:1, as determined on a case-by-case basis, depending on the quality of the wetlands being impacted 
and the quality of the wetlands being preserved. 
- - • · M :~ - · - • • • • Ad IR=ijlasls P~seiwliDR ali:inw sllatl llRly t;e 
~~IQ~411-8lKl6pliORalc mi !R=lsl3nQl& P~11.i'iiA•allcin awl'ls tl:lall Pill a~ 
~~~ll'!Gli8R& !Rat Fl'ill&I Ila F8p1laGeG QR &it!Hl'*'II as ftE>ed st.a.age Gf y1;1ter qual!ly 
lfea!R;ar;;t 11:ial need :a be r:ei;iliGated by ocater quahly mBaWFEl& lfRf)lerneA1ed--wi~-GjaGl-li~ 
~ban ef a; Fisk, lllgAqllali~/ wellands a~~s;aered as :lie sale 
means af oompensa~ana llflfJBsl6 wl=le1=1 me fgllowmg GAieRa are R<e': 
~~l(bjeftJ<i1S6861!04-<I~ 

11 . There ar:e AO-aG~~~&II and &fleG1es l1sts~Fldan9aml!l ans 111raillllf1ed.; 
~9i!al-4H1Glioo~~ 
,~. ~t§Rer mil~liGS-a·e 3f.lpllell Mlll9alien ral!Gs fer ~r.e&eia•all9A as Ille scile means cif 1Jllligaij9R 
&~ll~t 20,1 Sflel>ifiG &alio:is sllGwlalilB;lBR;I \JP9R IR8 &ignm&aRG8 ef lt1e f.)f868f\'8~ 

-'"· 
s. 11\Ji!ere a bw'fer !:las beeA prevl~abli6'1ell ~ Pawgll Cit>,• gr GSWRly lla,•elGpment 
~s permaAeRl"J iteGOfd6'1 t.A title t.r fillasell 11~llllA a sepa,aate 11'3£1, Ille bsiffef..&llau.b&-as 
!)f8\'Hlll61y 861abhsl18'l, f*O''IQ8Q II Is al laast fiQ f.)B~GRI Qf !Ra F'Bqwlre~~ 
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Required change: Change required for consistency with WAC 173-26-201 (2)(a) Use of 
scientific and technical information and WAC 173-26-201 (2)(c) Protection of ecological 
functions of the shorelines. The City is required to ensure no net loss of ecological functions 
based on existing conditions. In other words, the site specific analysis that must occur when 
development is proposed on a site is based upon existing buffer conditions not based on 
buffer established for previous development action. Implementing this provision could result 
in a net loss of shoreline ecological function. Shoreline permit approval and wetland 
delineations are only valid for 5 years and authorize a particular development. The 
placement of a notice or recording on title is for notification purposes- it does not 
oermanentlv set that buffer for all future new development. 
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Req- SMP 6.4.15(1) 
8 Stream 

Mitigation 
Requirement 

Rec- SMP 
1 6.4.23.2(a) 

Req- SMP 6.4.26 
9 Allowed 

activities 
within critical 

Rec- areas and 

2 
critical areas 
buffers. 

e Swbslil\-Jte Fees. IA c,:a~~em;~t to the tati&fai;;ioA of tt:le Cily Maflel!l8HIF 
lfle Cil)' ,AaRa,geA. ol&&igR&& U;a1 a &wltable c;oi;,~en;;;aam~ &ii& ikles A~~e G11}' MaAa§er or IR&-{;i&y 
Mai;ager's lla&igRee m..,· allew lt:le apjll1GaRl le A'!3!1e a liM1uaal oon~ualll)! jlmja::; er 
pf8!lFBFl'l pelfaFmifl!I CA1~,f8&1~1tga~eA n1e fil~~r pm!lfilffi shall 
~lfQRmBRtal ql.lal1ty.wilt:IIR 111e '3R'\6 ,·iatwGRBl:I 36 tt:le aliei:ed &liaam Tl:ie al!lOloR\ gf !Re 'ee 
~~ . - - -- - .. _ .. -,-~ _, 
:i:iif - .. _, .. ..-

iii, Bald eagle habitat shall be protected pursuant to the Washington State Bald Eagle 
Protection Rules (>NAC 2J2 12 202 220-610-100). 

Exceptions to the development restrictions and standards set forth in SMP 6.4.6 through 6.4,24 6llall !!®' 
be permitted pursuant to the following provisions, provided the applicant demcnstrares m11,gatian 
sequenana resu tnng in no net loss of sho<ellne ecological function: 
+-EmeigaAGie~y.#.al'lll,lar GF Ilia c,1y-MaA3§!!~Siy-)'-iiW/'y~RI~ 
AaG6~Pf-lG-feSpGlld-io-em&f§eAG1e~t8fl41:l~iG--heallh-;m.j.safalYr0filtlbllG4811elGpfRBFll 
fi)rol)G&ais-wl:l&R-!leJ&n&-oelelmiA&s-lllat-A0-rea60Flabla-altau:ia~va-exlst&-a~R&-beFl8fit-owlwe>gl:ls-tlle 
i~rgl!AG/e&&ha~a-veRfied.b~~rAeef-
2. QraiRa§e Fasilities. 
~ml1helrb111far,sshall~e~~~ 
Grai<'!age-laG,l~de& Rear thesa-araas shall 6ali " • _ _ ""· ·• ~ • ·- •. 
~!amls. stu,ams aAd tl.81r bwffe<. ma~terer;l ler u&a a& a P'"llliG dJSa1Ra~~'ml 
allf91lt.11remeRl6 efllle S1a1rtaseMta~a1 aRd all etile~·~ 
&al~OO-fl'lti'~··p!&-li.at..ral-res.· - ->U«;&~-.:io,'l&-<!IRH~EIVal~aR'J--Wl-981~~ 

- - _ - .~ - · ., "aRa11eF's ees,gAee may ai,pra,,s;; dra!fla!ja 
faGilibas m a v,ellaml er elfearll QRly o/l;ere heJshe i!latei;;;IAeG-Ulal IOR9 IEIR'l'l lmpa.st& aFe miA!mal er '"Ref6 
tiler-e 3"8 Ae praGU- able er reasanallle aHematii.res iiAl:I m11i9alion Is pre·.<itled 
:: Ra~qne 61G8Wal1B aA.il blu:16 BAB IR/:llF b1a1"9Ql shall A81 GEi allered fGr 1,168 as BAY l)R'flll8 faGlli.}•, e1a1l-may 
be alterel!I for a p1a1G!ls lasilit, If all req1a1iremBAls er~ ''!Jal.er Q13s19A MaAual are &all&fl6d, 
Qra!Rage faG!lllles OA-hll~ll-6atl~remenl& er I.he Swl'fase \l'Jal<lr &lasi~A Mam,al-
3. Trails and Trail-Related Facilities. Public and private trails and trail-related facilities, such as picnic 
tables, benches, interpretive centers and signs, and viewing platforms, ~e&. sllall ~ be 
allowe~~Ffasa shall be minimized. Trails and trail-related facilities shall be avoided 
within wetlands and streams. The City Manager or the City Manager's designee may approve such trails 
and facilities only when he/she determines that there are no practicable or reasonable upland alternatives. 
Trail planning, construction, and maintenance shall adhere to the following additional criteria: 
a. Trails and related facilities shall , to the extent feasible, be placed on existing levees, road grades, utility 
corridors, or any other previously disturbed areas; and 
b. Trails and related facilities shall be planned to ~ avOld removal of trees, shrubs, snags, and 
important wildlife habitat; and 
c. Trail construction and maintenance shall follow the U.S. Forest Service "Trails Management Handbook" 
(FSH 2309.18, June 1987) and "Standard Specifications for Construction of Trails" (EM-7720-102, June 
1984) or as amended; and 
d. Viewing platforms, interpretive centers, sampsites , picnic areas, benches, and access to them shall be 
desiQned and located to minimize disturbance; and 
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Requ ired change: Delete this allowance Not consistent with the SMA no-net-loss of 
shoreline ecological function standard. The project level no net loss requirement is site 
specific. Shoreline functions cannot be replaced elsewhere in the watershed. 

The WAC referenced here is out of date. Recommend updated to current WDFW provision 

1. WAC 173-27-040 already addresses emergency actions in the shoreline. This 
allows actions necessary to abate any emergency within the shoreline jurisdiction, 
however, subsequent permits (substantial development, CUP, or Variance) must 
be applied for after-the-fact, if applicable. The development action must still be 
reviewed for consistency with the SMP and all adverse impacts must be mitigated 
to achieve no net loss of ecological function . Recommendation: delete this 
provision for internal consistency and consistency with SMA no net loss standard. 

2. The allowances in this provision contemplate a loss or resources and rely on 
review standards that should be processed through a shoreline variance. Required 
change: delete this allowance from the SMP. If this scenario was to arise, the 
applicant could demonstrate consistency with the shoreline variance criteria in 
order to get authorization for such an impact. 

3. All SMP provisions must use the most current, accurate, and complete scientific 
and technical information available, as relevant or applicable to the issues of 
concern The most recent Ecology Wetland Guidance far CAO Updates - Western 
Washington Version, June 2016 (Publication No, 16-06-001) provides walkways , 
trails, and wildlife viewing structures may be approved with a critical areas report 
provided they are limited to 5 feet in width, constructed of pervious materials, and 
located in the outer 25% of the wetland buffer. Any raised boardwalks should utilize 
non-treated pilings. Campsites are not a passive or low impact recreational use, 
and should not be allowed within wetland buffers Required change: modify this 
provision for consistency with Ecology guidance and to implement the policy of the 
SMA 

4 This provision does not appear consistent with use preferences or WAC 173-26· 
241 (3)(kl Transportation and parking. Additionally this allowance is very broad, 
without limitation or standards specific to the SED it is located in. Required change: 
delete this allowance from the SMP If this scenario arises, the applicant can a 
demonstrate consistency with the shoreline variance criteria in order to obtain 
authorization for this type of shoreline impact 

5. & 6. It is unclear what permit is being reference in this section All development 
and critical areas impacts occurring within the shoreline jurisdiction must be 
reviewed through the authorities of the SMA. The SMA only provides for shoreline 
substantial development permits, shoreline conditional use permits, and shoreline 
variances. The orooosed oermit time limitations and time extensions in these 
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e. Trans and related facilities shall provide water quality protection measures to ensure that runoff from sections are not consistent with RCW 90 58 143. Required change: Delete these 
them does not directly discharge to wetlands or streams; and provisions from the SMP 
f Within the buffer, trails and trail-related facilities shall be aligned and constructed to minimize disturbance 
to wetland and stream functions and valuesa;_fil!Q 
g T[alls and related fac, lities shall be located onl~ In 1he outer twen~five eercent {25%} of the ~ !land 
buffer area exceet for trail ~me[!1S ero~1dlng direct access to the shoreline; and 
t! Tralls sball be llm,t.ed to ~ rv1ous surfaces no more than five (5} lll!I m width for egdes!!]an use onJ~ 
Balsed lleardv,atks utilizing non-treated 12illn9s ma~ be a~:ab!e. 
4.-UW~aasway..GGAstl\lGt1e<1. Gensllu~lll!l1e& aml FaaGlway~,sal 
area.6, The Giiy MaRager er !Re G1;,,· Manager,; ;;tes1gAaa FRay appre>.,, ul ~V&-ll'I-GflliGal 
area& aRd llle,r ll1.1ffef6 eAl'f •111:len~l:!e ee1er-FR1f\8S-tL • 
a emat~way Galf!EloiaaligAmeRI, GOAS~-,..aR!H¥1a1AllilnaR6B $1:!all 
adheA3-t8-lh&-iGl!ewiAfl-additiGAal Gl'itel'ia· 
a,..G~ligRmRRl sllall-fG!IG"' a pall; er leaGt iFRP<I'* le IRS f\JA&!IOR& ef Gtilkal-areasi 
b. Gef'iear G8RSIAlGliGA BAGI fllaiAleAaAGe 61\alH'llalAlalR and pi:elaGI l!le llylll'Ol;glG and Ryli Fal.lllG ll·Ri.lillR6 
8PNE!llaAfls anll l#sam& ana tile sablli;y Gf ravine e,ll911alls and blwlls . 
~I bafullyKi"'B!j&laleli witl:I R3ij\181,'8!J8~ruGI.~ 

. L • C . _. .. ""'JI.-.&:_ ,I ~ •'- L ,,.A-&:4:::24+ 

6~~19'f~B'i! .. _Gl'l!ii 10118WIA!ilm881iw.e&; 
I, JaGke;t or bOF89 I.IROO,:acil,·e 6iF83l'll GRBARlll i;taraRg Ollt:lllGB tJ:ie efli11RaFy Rig I; walBr R'IBFk;-
~. Su&pe~&illR suer tile aGllue allaRRel; '* 
~-~f!4.wlue~Rl~S 
YRa,;aidaille; 
e_ ,o,n,; f~FE!a sens1J:1,16t;QR llf R'lil!RllmaRG8 FSaGI& 61.all QB !lelli R'IIRIFRI.IR'l ll lidtll RB68663Fy lo ge,A 3GG0&6,-
~iR.al~8d .01°"1,.._ • .~ I _ _ •'--- ..- 1,,,,. --

1 
• _. - - ,..., ,.,. ~ '. :'_, 

MeMger s Gesiei,ea , &lsall Ila avallatlle f.F .,;e as a 1r~·1 Reads ABG8&6aP,r fer seR&~r mai11:eRaRGB 
~IIGisse•yaf)~mate tile leoallal'I of~~~dwa~& 
~ 
~,-4,lllli~·ay& &Rall Ile aliiiAK 3RQ GiiA6tR.Hil9'1 l;;i ;;!iRiffla3 
o~~l'G-llal-. 
5 +Jme ldm,tatiaR Ap~uiual e~aGH·,·iliB& aulMla!IGal!J' &l(Jllras am:l ls ... aid ii ~e a~AI falls ;o ~le fQ1 a 
il1,illGiRg fl8Fmil Gr ;ltler Ra686&af",' 98'.'8llll)R'l8f0: peFAlll 11'flhiA 8A8 )'Boar Qf IRS elfe&ll>Je Gla!I; 8( It.& pilfffl~ 

appr;ual, UAIBS& eill!eF 
a-+lle,appll;am R36 F868iu8'l 3A lill,8R6h:m fQr II;& peimil pl.lA;laBRI lG 1111& &asliaR, Of 
b +RB pem:111 appFGWII l)FO'II096 !GI a §!&ala· lime 1)BR8Qc 
li. 11fflil ~Mii!IR. "Pis Guy Ma Rager e; tt;e Gil',' Mar;,lfle~~ai,d a deve~ 
extBR&iSR, RGI ta BXGBBd GAB year, if: 
~R'8resoonGl~t~~i;-&Rd 
~~asooa~Ri61'1ti,.(J>-!A&appl;Gant,~~ 
respensillle !Gr ;l:ie lilela:r; and 
- - ·- ... . - 11 - ~ 1 ·-- !:: ... -~ . - .. _ - ' 

Page 7 of 8 



160

160

6.14.2019 City of Des Moines SMP Periodic Review Initial Determination of Consistency - Attachment 1 

Req- SMP b For alterations to flood and geological hazards, the following minimum performance standards shall be Geological hazards and floodplains within the shoreline jurisdiction also contribute to the 

10 6.4.27(2)(b) met for the restoration of a critical area; provided, that if the violator can demonstrate that greater safety shoreline ecological function and all new uses and development actions are subject to 

Unauthorized can be obtained, these standards may be modified: compliance with the SMP. Hazard mitigation should not be the only review criteria here. 

critical area i. The hazard shall be reduced to a level equal to, or less than, the predevelopment hazard; Requ ired change: Include a requirement that the applicant demonstrate compliance with the 

alterations ii. Any risk of personal injury resulting from the alteration shall be eliminated or minimized; and SMP The language proposed is the same requirement from the subsection above, SMP 

and 
iii. The hazard area and buffers shall be replanted with native vegetation sufficient to minimize the hazard. 6 4.27.2{a)(iv) 
1v, Information demonstrabng com11hance with the regu1rements of this SMP snall be submitted to the Qi!Y 

enforcement Manaoer or the C1tv Manaoer s des!onee. 

Req- SMP7.2.6 Construction on shorelands by an owner, lessee or contract purchaser of a single family residence or an Required Change: Delete the accessory living quarters allowance This exemption from the 

11 addition to a single family residence for his/her own use or for the use of his/her family, which residence substantial development permit process is to be construed narrowly. This exemption r,NAC 
does not exceed a height of thirty (30) feet above average grade level and which meets all requirements of 173-27-040(9) is intended to allow single family residential development without a shoreline 
the state agencies having jurisdiction and the City. "Single-family residence" means a detached dwelling substantial development permit, however, by adding accessory living quarters to this 
designed for and occupied by one family, including those structures and developments within a contiguous allowance it would no longer meet the "single-family residence" definition. The home would 
ownership which are a normal appurtenance. An "appurtenance" is necessarily connected to the use and no longer be designed for and occupied by one family. An accessory living quarters can still 
enjoyment of a single-family residence and is located landward of the ordinary high water mark and the be permitted within the shoreline jurisdiction with a shoreline substantial development 
perimeter of a wetland. On a statewide basis, normal appurtenances include a garage; deck; driveway; permit. 
utilities; fences; and grading which does not exceed two hundred fifty cubic yards and which does not 
involve placement of fill in any wetland or waterward of the ordinary high water mark. Construction of a 
single-family residence may include grading which does not exceed two hundred fifty (250) cubic yards, 
and which does not involve placement of fill in any wetland or waterward of the ordinary high water mark. 
In addition, Des Moines !!lfil'...COnsider ~ patios, ~ shed6; ~ cabana; or GA&-fB hot tu~ 
~~- to be normal appurtenances within the City. Construction authorized under 
this exemption shall be located landward of the ordinary high water mark. 

Rec- SMP 7.3.4 7.3.4 Public Notice Recommended change: Consider changing this to 30-days There appears to be internal 

3 Public Notice Applicants are responsible for the following public notices as part of any Substantial Development Permit inconsistency issue with the below requirements of subsection 3 and 4. Additionally, this 20 
application. If compliance with SEPA is required for the proposal, public notice requirements under SEPA day notice is not consistent with the minimum requirements of WAC 173-27 Shoreline 

SMP 7.4.5 may be satisfied concurrently as part of the Substantial Development Permit process Management Permit and Enforcement Procedures. WAC 173-27-11 O requires that for 

Public Notice 1.Notification by regular mail no less than ~-days thirty (30) days prior to issuance of permit to all shoreline substantial development, conditional use, and variance permits local governments 
owners of property lying within 300 feet of the exterior boundaries of where substantial development is must provide a notice of application within 14 days of completeness, followed by a public 
taking place or activities supporting the proposed improvement. The form of such notice shall be provided comment period of no less than 30 days. 

SMP7.5.4 
by the City and the content shall be approved by the Shoreline Administrator prior to mailing. 
2.Posting of a thirty-two (32) square foot sign at the subject property, presenting the following information: 

Public Notice a Type of permit applied for; 
b, Brief description of proposed use; 
c. Address of subject property; 
d. Applicant's name; 
3. Publication of public notice in a newspaper with local distribution no less than thirty (30) days prior to 
issuance of permit 
4. An affidavit that the notice has been properly published, posted and deposited in the U.S. mail pursuant 
to the above requirements shall be submitted to the Shoreline Administrator at least thirty (30) days in 
advance of the issuance of permit. 
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PLANNING, BUILDING AND PUBLIC WORKS 

-

-....- • •, , _...._. ________ _.__w_w_w ..... de.._s..,.m .... oi...,ne .... s .... w-a._go_v_ ....................... ---------

21630 11TH AVENUE SOUTH, SUITED 
DES MOINES, WASHINGTON 98198-6398 

(206) 870-7576 FAX (206) 870-6544 

Due to the large size of the proposed amended Shoreline Master Program, the document may 

be accessed at this link: http://www.de moineswa.gov/DocumentCenter/View/4577/Proposed­

Amended-SMP-with-Revisions. Hard copies will be printed out on request. 

,f/u, 11 fllolm,r/ '( 1,~'I 
@ ~rw·•nrt ,,ri r~c-,,~v1~,80 ,-;:11:l'Jr 
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AGENDA ITEM 

BUSINESS OF THE CITY COUNCIL 
City of Des Moines, WA 

SUBJECT: Equipment Purchase FOR AGENDA OF: July 11 , 2019 

DEPT. OF ORIGIN: Public Works 

DATE SUBMITTED: July 3, 2019 

CLEARANCES: 

ATTACHMENTS: 
1. Surface Water Excavator and Trailer 
2. Marina and Parks Utility Vehicles 
3. Streets Poly Sanders 
4. Streets Spreader Stands 

Purpose and Recommendation 

[ ] Commuaj.ty Development NI A 
[X] Marin~ 
[ ] Parks, Recreation & Senior Services NI A 
[X] Public Works ~ 

CHIEF OPERATIONS OFFICER: ~ 

[X] Legal ll!_ 
[X] inance~ 
[ ] Courts NI A 
[ ] Police NI A 

APPROVED BY CIT~ 
FOR SUBMITTAL. //// £ __:;___ ___ _ 

The purpose of this Agenda Item is to seek City Council authorization to purchase a Kobleco 45SRX-6E 
excavator and BigTex 16TL-22 trailer (Attachment 1), two (2) John Deere XUV835M HVAC Utility 
vehicles for Marina and Parks use (Attachment 2), two (2) Boss Poly sand spreaders (Attachment 3), and 
four (4) SaltDogg galvanized spreader stands (Attachment 4). 

Suggested Motions: 

Motion 1: "I move to approve the purchase of utility vehicles and equipment identified in Attachments 1 
through 4 for a total amount of approximately $167,000 and to authorize the City Manager or designee 
to sign subsequent purchase orders." 

Motion 2: "I move to direct staff to forward a budget amendment for the purchase of this equipment". 
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Background 
The Public Works and Marina Departments have identified the need to purchase equipment in order to 
improve efficiency with regard to in-house maintenance and improvement projects, as well as 
enhancements to the City's snow and ice response and operations. 

Discussion 

Surface Water excavator and trailer 
Historically the City's surface water maintenance division has utilized a backhoe to perform 
maintenance activities. Our backhoe is a good piece of equipment for many tasks, however, it does have 
some significant limitations which impact our crew efficiency. For example, it has a 200 degree 
maximum rotation and when it comes to larger excavation projects with heavy-duty digging this does 
not work well. An excavator can rotate 360 degrees to enable digging and moving of dirt large distances 
without having to drive the excavator to a different location. Excavators are also ideal for trench work 
since the machinery .can straddle a trench and take up a smaller work zone than a backhoe. Currently, 
when tasked with larger maintenance activities and/or pipe installations, the maintenance division has 
rented an excavator. The typical rental costs the City approximately $1,200 each time. Staff estimates 
having spent roughly $10,000 each year on renting an excavator. Based on historical use, the excavator 
would pay for itself in about six years, however, potentially earlier with the increased focus of pipe 
replacements scheduled in the next 5 years. A trailer more suitable for loading and unloading an 
excavator would be needed. Staff plans to surplus our existing Eager Beaver trailer at a future date 
which should recover approximately 70% of the new trailer costs. 

Maintenance staff has reviewed several excavators with field demonstrations and have recommended the 
Kobelco 45SRX-6E Excavator with BigTex 16TL-22 trailer (Attachment 1). 

Marina and Parks utility vehicles 
Typically during a snow or ice event, the maintenance crews utilize 5 and 10 ton dump trucks outfitted 
with snow plows to plow, sand, and de-ice the priority routes. Additionally, smaller 1 ton pick-up style 
trucks are used for the intersections, and public parking lots (City Hall, Marina, Activity Center etc.). 
The 1 ton trucks, when equipped with a snow plow and sander are bulky, making maneuverability in 
smaller spaces difficult. A decision was made in 2019 to provide local road plowing to specific 
neighborhoods coordinated with the solid waste services in order to avoid multiple weeks of missed 
garbage collection. This effort was very successful in the North Hill neighborhood during this last 
storm. One of the challenges however with using a traditional snow plow on local roads is the snow 
build up in cul-de-sacs do the space and larger size of the trucks. In addition, currently all public facility 
sidewalks are shoveled manually. 

With the purchase of the two utility vehicles ( equipped with snow plow attachments), City crews will 
have the ability to clear snow from parking lots much more efficiently, and will have the capability to 
work on neighborhood streets and cul-de-sacs, once priority routes have been cleared. If time allows, 
and because of their size, the utility vehicles are ideal for sidewalks, walkways and trails such as the Des 
Moines Creek Trail and walkway along the Marina bulkhead. 

During normal routine operations the new utility vehicle would be replacing the use of a golf cart 
currently used in the Marina. Marina staff anticipates the new utility vehicles will be used to haul tools 
and materials for dock maintenance, provide the ability to clear larger limps and debris off the trail, be 
able to tow smaller boats and trailers around the Marina floor, assist with transporting guests in a closed 
and heated cab, and help support special events with greater flexibility. 

2 
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During normal routine operations in the Parks Division, the new utility vehicle will be used to assist the 
newly formed landscape crew with hauling tools and equipment on streetscape maintenance and repairs, 
irrigation repairs at the larger parks, Steven J. Underwood (SJU), and the linear streetscapes, and used to 
spray turf at SJU and Fieldhouse Park. 

Staff has reviewed and test driven several utility vehicles and have recommended the John Deere 
XUV835M HV AC with Hydraulic V-plow (Attachment 2). 

Streets Poly sanders 
Currently the 1 yard sander used in the 1-ton pickups has continual maintenance issues because of the 
metal and sand/salt mix creating corrosion. The new poly sanders are made of heavy duty plastic and 
not susceptible to corrosion. The purchase of the larger sanders will also increase the sanding capacity 
of the 1-ton trucks used during snow/ice operations. 

Staff has reviewed several sander boxes and have recommended the Boss 1.5 and 3 yard poly spreader 
VBX (Attachment 3). 

Spreader stands 
One of the challenges our maintenance crews have historically faced is the excessive time needed to 
"load" a sand spreader into the dump trucks in preparation for a snow/ice event as well as the time 
required to remove a spreader from a truck in order to use the dump portion of the truck to pick materials 
during an event. The spreader stands would significantly increase the prep and tum-a-round time for the 
maintenance crews to be "ready" for snow/ice as well as increase the safety and man hours since the 
stands do not require a typical 3-man operation using a loader to lift and set in the trucks. 

Staff has reviewed several sander spreader stands and have recommended the SaltDogg galvanized 
spreader stands (Attachment 4). 

Alternatives 
Council could decide to not approve the equipment purchase or modify the recommended purchases. 

Financial Impact 
There is adequate fund balance in the Surface Water Utility, Marina Fund, and General Fund to support 
the purchases. Staff has the option of purchasing the excavator on a 4-year term at 0% interest in order 
to reduce the initial capital outlay. Administration will review this option if Council approves the 
proposed motions and use the best purchase strategy for the City. 

Recommendation 
Staff recommends adoption of the motions. 

Concurrence: 
The Finance, Legal, Marina and Public Works Departments concur. 

3 
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City of Des Moines 
2255 S 223rd Ave 
Des Moines, WA 98198 

Machine Specifications: 

Cab: 
Seat: 
Excavator Arm: 
Boom: 
Track: 
Coupler: 
Thumb: 
Bucket: 
Bucket: 
Machine Details: 

Optional Attachments: 

Bucket: 
Pins: 

Warranty: 
Terms of Sale: 
Lead Time: 

W-'CKE~ 
NEUSON 

111-IRR 

KOBELCO SK55SRX-6E 

Base Machine Cab W / Heater, AC & 2-way dozer blade 
Standard Seat 
Standard Arm 5'7" With Thumb and Bucket Cylinder 
Standard Mono Boom 
Rubber Tracks 
Werk-Brau Pin Grabber QC 
Werk-Brau Direct Link Thumb 
Werk-Brau 12" Dig Bucket 
Werk-Brau 24" Dig Bucket 
Additional Counter-Weight 
Standard Nibbler /Breaker proportional joystick control 
Thumb Cylinder Bracket 
Hand Control Pattern Changer 
Rearview Mirror 
Travel Alarm 

Werk-Brau 48" Cleanout Bucket 
Set of Pins for Buckets 

Kobelco Limited 3 year, 3,000 hrs. (Extended available) 
TBD 
TBD 

Quote valid for 60 days, subject to availability to be confirmed at time of order 

TOTAL PRICE BEFORE TAX: 

[jJjl/1, 
TRU(l(S ,lMHICA. IHC. 

DBELCO 

3/12/2019 

$57,825.00 

$1,365.00 
$325.00 

$57,825.00 

1. 
2. 
3. 

The above Quoted Price(s) are subject to change without notice, and the price in effect at the time of order will apply. 
The above Quoted Price (s) do not include any applicable state and local taxes. 
All orders to purchase or lease based on this quotation shall be subject to acceptance by Orion Equipment and all sales or 
leases are subject to Standard Terms, Conditions and Warranties on Orion Equipment commercial forms. 

4. Price (s) are quoted EXW-Orion Equipment (Seattle I Vancouver WA) 

Sales Quoted Submitted by: Troy Grant 

an Ameridian industries LLC business 
18060 Des Moines Memorial Drive 
Seattle WA 98148 

Telephone 800 280 8124 Fax 206 244 5299 

s, 78"+.~6 

t 3 60~ .~o 
J 

3909 NW Fruit Valley Road 
Vancouver WA 98660 
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Big Tex Trailers 16TL Super Duty Tilt Bed Equipment Trailer Page 1 of 4 

16TL 
Super Duty Tilt Bed Equipment Trailer 

The 16TL Super Duty Tilt Bed Equipment Trailer from Big Tex Trailers is a stationary platform tilt deck trailer that has a four foot 

stationary deck on the front (six feet on the 22 length}. Like the 14TL, this model is designed to haul medium duty, low profile 

equipment. 

SPECS ... 

https://www.bigtextrailers.com/ l 6tl-super-duty-tilt-bed-equipment 6/27/2019 
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Big Tex Trailers 16TL Super Duty Tilt Bed Equipment Trailer 

MODEL 

16TL-22 

16TL-22GN 

WEIGHT 

5,000# 

5,800# 

DESCRIPTION 

83" x 22' (16' + 6') Super Duty Tilt Bed Trailer 

83" x 22' (16' + 6') Super Duty Gooseneck Tilt Bed Trailer 

& FEATURES 
L.E.D. LIGHTING PACKAGE 17.5" RADIAL TIRES 

Page 3 of 4 

GROMMET MOUNT SEALED 
LIGHTING 

LED lighting is brighter arladmlblelSil@sR.alls result in reduced fuel consumption and prodL 
;ide the framing or in protected channels, with access to junctures. 

EZ LUBE HUBS DEXTER BRAND TORSION NEV-R-ADJUST ELECTRIC 
AXI F~ BRAKES ON ALL HUBS 

i to maintain and completely submersible with n6 ais11sslimbly required. 
Dexter Axles outperform all otlNl!SJ-0fAidtjesgfBramsffiS6\.IJUlls~ and automatically adjust to proper 1 

THE 16TL ALSO COMES EQUIPPED WITH: 
• Adjustable 2-5/16" Demeo Coupler in Channel 

• Rubrail and Stake Pockets Along Sides 

• (6) 5/8" Surface Mount D-Rings On Top of Frame 

• Adjustable 2-5/16" Demeo EZ Latch Coupler 

• Fold Back/Wrap Tongue 

• 12,000# Drop Leg Jack-Side Wind 

• Dual Jacks & Front Toolbox on Gooseneck Model 

• Fabricated Front Stop Rail 

• Dexter D80N 8,000# Torsion Axles 

• Nev-R-Adjust Electric Brakes on All Hubs 

• Cambered, Oil Bath Axles 

• Complete Break-A-Way System w/Charger 

• Zip Breakaway Cable 

• 14 Ga. Double Square Broke Diamond Plate Fenders (Removable) 

• Single-Side, EZ Pedal Locking Mechanism 

• Stationary Front Deck for Added Versatility 

• Unique Two Piece Main Frame 

• Full 83" Wide Bed Between Fenders 

• Tilt Platform is 75" Wide 

• Hydraulic Dampening Cylinder w/ Valve Control 

• 1/4" Diamond Plate Knife Edge on Rear 

• Storage Tray in Tongue Area 

• Grommet Mount Sealed Lighting 

• L.E.D. Lighting Package 

• Sealed Modular Wiring Harness 

• 17/5" Radial Tires 

• 5/8" Wheel Studs 

• Spare Tire Mount (Front) 

Big Tex Trailers reserves the nghf to change price design matenal and/or specificatrons without notice or obligation 

OPTIONAL EQUIPMENT 

https://www.bigtextrailers.com/l 6tl-super-duty-tilt-bed-equipment 6/27/2019 
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John Blackburn 

From: 
Sent: 
To: 
Subject: 

Trailers Northwest Sales <trailersnw@comcast.net> 
Thursday, April 11 , 2019 12:23 PM 
John Blackburn ; Metalocator 
Re: Metalocator.com: New Contact 

CAUTION: This email originated from outside your organization. Exercise caution when opening attachments 
or clicking links, especially from unknown senders. 

John 

Per your request below, the 14TL will not hold 11 k, it's only going to hold 10,540 for the 20' and the 
22' it will be less. we currently have both in stock. 

The 16TL would be more efficient with the weight you need to hold . I would recommend looking into 
this trailer, that way you have a little more payload vs the 14TL. See prices below, these are just 
standard set up trailers 

16TL-20 $9699 

16TL-22 $9899 

Thank you, 

Brittany 

Trailers Northwest, Inc. 
(425) 413-5956 
18421 Maple Valley Hwy SE 
Maple Valley , WA 98038 

.. 

Payments can be made Visa, Debit, Cash or Check. Credit will be a 3% Surcharge. 

M-F 8AM-5PM 
Sat 9AM-3PM 
www.trailersnorthwest.com 

Contact Added On April 11, 2019 at 11: 18 AM MetaLocator <info@metalocator.com> wrote: 

A contact form has been submitted via MetaLocator.com 

1 
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e JOHN DEERE 

Prepared For: 
City Of Des Moines Community Development 
21630 11th Ave S Ste D 
Des Moines, WA 98198 
Business: 206-870-7576 

Equipment Summary 

JOHN DEERE XUV835M HVAC 
(MY19) 

JOHN DEERE 1.82m (72 in .) 
Hydraulic V-Blade 

Equipment Total 

Salesperson : X ____ _ _ 

Quote Summary 
Prepared By: 

Mike Korvas 
Pacific Golf & Turf 

1818 Bickford Avenue 
Snohomish, WA 98290 
Phone: 360-568-7798 

m korvas@pacificgolfturf.com 

Quote Id: 
Created On: 

19339872 
09 April 2019 
15 April 2019 
31 May2019 

Last Modified On: 
Expiration Date: 

Selling Price 

$24,141 .35 X 

$3,937.50 X 

Quote Summary 

Equipment Total 

SubTotal 

Sales Tax - (10.00%) 

Est. Service Agreement Tax 

Total 

Down Payment 

Rental Applied 

Balance Due 

Qty 

2 = 

2 = 

Extended 

$48,282.70 

$7,875.00 

$56,157.70 

$56,157.70 

$56,157.70 

$5,588.77 

$ 0.00 

$61 ,746.47 

(0.00) 

(0 .00) 

$61,746.47 

Accepted By : X ___ _ _ 

Confidential 
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C, JOHN DEERE 

Selling Equipment 

Quote Id: 19339872 Customer: CITY OF DES MOINES COMMUNITY DEVELOPMENT 

JOHN DEERE XUV835M HVAC (MY19) 

Hours: 
Stock Number: 

Code Description Qty 

573DM XUV835M HVAC (MY19) 2 

Standard Options - Per Unit 
001A US/Canada 2 

0505 Build To Order 2 

1008 Yellow Alloy Wheels Maxxis Bighorn 2 
Radial Tires 

2008 High Performance Sport Seat - Black 2 
2500 Green and Yellow 2 
3001 Cargo' Box with Paint and Reflectors 2 
3101 Cargo Box Power Lift 2 
4024 OSR - Cab Doors 2 

4030 Black Roof 2 
4155 Rear Bumper with Rear Cargo Box 2 

Fender Guards 
4201 Front Brush Guard 2 
6349 Less Winch 2 

Dealer Attachments 
BM24726 Backup Alarm 2 

BM26185 Beacon Light 2 
BM25863 CV Guards - front & rear 2 

BM26462 Floor Mats (2) 2 

BM26265 Front Attachment Harness 2 

BM26268 Front Attachment Harness (dash port) 2 

BUC10608 Front Turn Signal Light Kit 2 

BM26391 Horn Kit 2 

BM26216 LED Work Lights (2 Lights) 2 

BM26739 Rear Cab Attachment Harness 2 

BM26477 Rear View Mirror 2 

BUC10310 Side Mirrors (open station & cab doors) 2 

BM22773 Tail Light Protectors 2 

BM26390 Windshield Washer Kit 2 

Confidential 
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D JOHN DEERE 
Selling Equipment 

Quote Id: 19339872 Customer: CITY OF DES MOINES COMMUNITY DEVELOPMENT 

Hours: 
Stock Number: 

Code 
8010M 

001A 

3154 

JOHN DEERE 1.82m (72 in.) Hydraulic V-Blade 

Description Qty 
1.82m (72 in .) Hydraulic V-Blade 2 

Standard Options - Per Unit 
US/Canada 2 

Undercarriage mount 2 

Confidential 
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' I 

24 

*All images shown may 
include standard/optional 
equipment. Please consult 
your local BOSS Dealer for 
more information. 

Weather-resistant, polyethylene hard 
cover protects deicing material inside the 

VBX spreader. The BOSS Pro-Lid® can be opened 
whi le remaining on the ground with most vehicles. 

Load must be level for proper operation , (Available as an 
accessory on VBX spreaders. Excludes VBX 3000.) 

VBX 8000 
2 cubic yards of capacity 

VBX6500 
1.5 cubic yards of capacity 

VBX 9000 
3 cubic yards of capacity 
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Quote# 031819DM 
03/ 19/2019 

Price Quotation For 

Northend Truck Equiptnent Inc. 
14919 - 40th Ave. N.E. 

Marysville, WA 98271 

fa' 
Ph: 360-653-6066 Fax: 360-653-0 I 00 

1-800-653-6066 

DES MOINES 

Visit Our Web Site - ,,., \'>' ·' 

Prepared For: 

Don Leadbetter 

City of Des Moines 

206-941-3069 

[ 

Contract Information: 

State of Washington Current Contract Information 

Effective Date: 05-01-2018 

Contract number: 0111 7 

/, , .. l 

Dlead betteq@d esmo in eswa.gov Contract Title: Dump Bodies, Snow Plows Various Types, Controls & 
Services 

Excel# Item# Dump Body Category C: Qty. Unit Total 

OFF THE SHELF 2/3 YARD DUMP BODY FOR 
SNOW /ICE AND OPTION LIST 

-- . "\fDV Of\ ~ ~ - - . 1 j"6;?92:i0 - --- ··1.vf'r- - - ,-

199 22 Boss Hopper Spreader VBX 9000 - 9' V-Box Spreader 0 $7,223.00 

SubTotal 
Applicable Sales Tax Percentage at Delivery Location 10.00% 

Total Price with Tax Included 

Notes: 
• Please Specify Auger or Pintle Chain Drive At Time Of Order 

• Equipment Shipped Direct To City For Customer Install 

• Freight Included 

Accepted:,?...u4" ~k."'w 3/19/2019 Accepted: ______ ----'Date: 

Zack Andrews 

NOR 11 IEND TRUCK E()lJ!Pi'vlF!',n INC. 

Don Leadbetter 

City of Des Moines 

PO Number: 

Total 

J 'G;JsOR OM 
$0.00 

$6,302.00 
$630.20 

$6,932.20 

---------

Thank You for your help on this, if you have any questions or need additional information 

Please c,all or email me at 425-903-2207, z~ cl.. ' ff northcndtrutk.rorn 

Sincerely, 

NORTJ ![ND TRl lCI< FQUI P:'vll ·:'.'i'I 

Zack Andrews 

Sales 

l of I 
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Quote# 190410DM 
04/ 10/2019 

Northend Truck Equipment Inc. 
14919- 40th Ave. N.E. 
Marysville, WA 98271 

Ph: 360-653-6066 Fax: 360-653-0 I 00 

1-800-653-6066 

Vi sit Our Web Site - \V\V\V.northendtruck.corn 

Prepared For: Contract Information: 

Price Quotation For 

~~ 

. i or DES MOINES 
DEPARTMENT OF PUBLIC WORKS 

Don Leadbetter 

City of Des Moines 

206-941-3069 

Dleadbetter@desmolneswa.gov 

State of Washington Current Contract Information 

Effective Date: 05-01-2018 

Contract number: 0 l I l 7 
Contract Title: Dump Bodies, Snow Plows Various Types, Controls & 

Services 

1Excel # Item# Dump Body Category C: Qty. Unit Total Total 
I 

OFF THE SHELF 2/3 YARD DUMP BODY FOR 
SNOW /ICE AND OPTION LIST 

1 A !...__ 1 _!_i_BM§ 1 mppb sp: csau 1il!Ui!!18U 1- @R . Ii!. l!li,~,, I ,1.Hl!I.U re ne sr I .. I 
195 18 Boss Hopper Spreader VBX 650~ 5 Cu. Yd. Cpty. $5 ,588.00 $5,588.00 

I 

SubTotal ______ _.. __ $9_,_82_6.QQ__, ------1-----
Applicable Sales Tax Percentage at Delivery Location 10.00% $982.60 

Total Price with Tax Included $10,808.60 

Notes: 
• Please Specify Auger or Pint le Chain Drive At Time Of Order for VBX 6500, VBX 3000 Auger Only 

• Equipment Shipped Direct To City For Customer Install 

• Freight Included 

Accepted:J}..a.d' 4~ 4/ 10/2019 Accepted: _______ Date: 

Zack Andrews 

NO RT HEND TRUCK EQUIPM ENT INC. 

Don Leadbetter 

City of Des Moines 

PO Number: ---------

Thank You for your help on this, if you have any questions or need additional information 

Please call or email me at 425-903-2207, Z ackA(a northeudtruck.com 

Sincerely, 

NORTH END TRUCK EQUIPM ENT 

Zack Andrews 

Sales 

l of I 
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Galvanized Spreader Stand I Buyers Products Page I of 3 

SALTDOGG® GALVANIZED SPREADER 
STAND 

Simplifies loading, unloading and storage of your full size municipal spreader. 

Accommodates 1 O ft to 15 ft spreaders, with or without pre-wet tanks. 

Legs are adjustable to your bed height. 

Built-in rollers make loading and unloading a spreader simple and smooth. 

Sturdy structural steel construction. 

Bolt-on or weld-on installation . 

Buyers Products SaltDogg Galvanized Spreader Stand takes the hassle out of loading, unloading, and 
storing your 1 Oft to 15 ft dump body spreader. 

Built-in rollers on the sides and rear of the stand make it easy to line up the stand with your truck. The 

https://www.buyersproducts.com/product/ sal tdogg-gal vanized-spreader-stand-182 7 3/20/2019 
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SaltDogg® Galvanized Spreader Stand J Buyers Products Page 3 of 3 

SAL TDOGG® SPREADER STANDS VIDEO 

RELATED PRODUCTS 

SaltDogg® 3.5-5 Cubic Yard Electric 
Conveyor Chain Spreader 

SaltDogg® 7-10 Cubic Yard Hydraulic 
Auger Spreader 

( 

https: //www.buyersproducts.com/product/saltdogg-gal vanized-spreader-stand-182 7 3/20/2019 
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Buyers 3027468 Galvanized 10-11 ft. Salt Spreader Stand ($3,031.25) Page I of 2 

(800) 937- 721':l I Help & Info I Login Create A.ccounl I r:p/' 

Home > Snow Plow Parts > Salt Spreader Parts & Accessories > Stands > 3027468 

Click image above to enlarge. 

Manufact1.1rer 

Galvanized 10-11 ft. Sa· t 
Spreader Stand 
Buyers 3027468 

Online Price 

$3,031.25 
~ ffl! Add To Cart 

Additional Shipping Required 
Due to the weight and/or size of this product, additional 
shipping charges not charged within our web cart are 
required. We will contact you after your order has been 
received with the cost or you're welcome to contact us at 
orders@rcpw.com before placing the order to find out 
what the cost would be to your location. 

https://www.rcpw.com/snow-plow-parts!salt-spreader-stands/3027468.html?gclid=EAiaIQ... 3/20/2019 
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New Business Item #2
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183

AGENDA ITEM 

BUSINESS OF THE CITY COUNCIL 
City of Des Moines, WA 

SUBJECT: Mary Gay, Son ju, and Van Gasken FOR AGENDA OF: July 11, 2019 
Park Enhancements: Removal of non-park related 
structures DEPT. OF ORIGIN: Public Works 

ATTACHMENTS: 
1. Mary Gay Park Enhancement plan 
2. Sonju Park Enhancement plan 
3. Van Gasken aerial view plan 
4. Demolition cost estimates 
5. CIP projects 

Purpose and Recommendation 

DATE SUBMITTED: July 3, 2019 

CLEARANCES: 
[X] Community Developmen~ 
[ ] Marina NIA , 
[X] Parks, Recreation & Senior Services ~Cl 
[X] Public Works ~ 

CHIEF OPERATIONS OFFICER: l)~ 

[X] Legal MIA 
[X] Finance~ 
[ ] Courts NI A 
[ ] Police NIA 

APPROVED BY CITY MANAGER 
FOR SUBMITTAL: ~ 

The purpose of this item is to seek City Council direction on park enhancements at three of the City's 
parks which include removal of residential structures that are not envisioned for future park functions. 
The structure removals will provide space for on-site park related parking. The three parks are Mary 
Gay, Sonju, and Van Gasken. These removals have been discussed with the Municipal Facilities 
Committee. 

Suggested Motions: 

Motion 1: "I move to direct administration to demolish the existing residential structure at Mary Gay 
Park (formerly Bundy property), in order to provide on-site parking and other amenities for the park". 

Motion 2: "I move to direct administration to demolish two existing residential structures at Sonju Park, 
in order to provide on-site parking and other amenities for the park". 
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Motion 3: "I move to direct administration to demolish the existing garage structure at Van Gasken 
Park". 

Motion 4: "I move to direct staff to make a budget amendment reflecting the park related 
enhancements". 

Background 

Mary Gay Park 
In early-2018 the City acquired Mary Gay Park (formerly the Bundy property) through donation by the 
Bundy family with the intent that the property be used as a community park. The property is located at 
1616 South 223rd Street, is approximately 1.8 acres, and consists of three tax parcels. The center parcel 
has a house built in 1919, a detached garage built around 1990, and an older detached barn/shop. 
Following the transfer of the property to the City, staff visited the property several times to determine 
options with regard to short term use. The house is currently served by a septic system, but sewer is 
available in 223rd Street and there are sewer stub-outs to each of the three parcels. Following an 
investigation of the house, it was estimated that approximately $30k to $80k would need to be invested 
into the house ( depending on the scope and Council direction) to bring it up to a condition that would be 
suitable for renting to the public due to years of deferred maintenance. There were also some concerns 
about the structural condition of the barn/shop. The detached garage was deemed to be in reasonable 
shape. 

With the development of the 2019-2024 CIP, a project worksheet was developed and project budget of 
$100,000 was earmarked for improvements to the house. In later 2018, the City opened bids on the 
2161h Segment 3 Project and the low bid came in higher than anticipated. This required some funding 
shifting in order to adequately cover the necessary contingency for project award. This funding shifting 
put the Bundy improvements on hold for 2019, so that the $100,000 could be temporarily moved to the 
2161

h Segment 3 project. To date the project contingency has not been needed. 

At the June 27, 2019 Council meeting, the City Council approved an Urban Agriculture Use Agreement 
between the City and Highline College. This agreement gave the college use of the detached garage and 
permission to use a portion of the park outside of the critical area buffer as part of their Urban 
Agriculture program. 

Son ju Park 
Son ju Park is located at 24 728 161

h A venue South. The overall size of Son ju Park is approximately 9 .3 
acres, but most of the park is wetland and critical areas. Since early 1997, the Son ju Park has been a part 
ofthe City's Park system. The park has been primarily used as a community garden since 2011 on the 
portions of the property located outside of critical area buffers. 

There are two residential structures and a detached barn on this property. The main house, which was 
built in 1941, consists of about 2,470 sq. ft., and is served by sewer. The City has been renting this 
house out for several years, and receives about $1,000 per month in rent. The City received notice 
earlier this year that the current tenant will be leaving by July 15th. The main house has several deferred 
maintenance items including the need for a new roof, interior flooring, and interior wall repairs that 
would need to be addressed before the house could be rented again. There is also a small cottage style 
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structure of about 480 sq. ft. that is vacant and boarded up. This second structure has no foundation, and 
is in extremely poor condition. 

Van Gasken Park 
Van Gasken Park is located at 402 South 222nd St and is roughly .66 acres in size with two structures. A 
main house built in 1900 and a detached roughly 1,200 sq. ft. garage built around 1960. The City 
through cooperation and partnership with Forterra NW purchased the property in late 2017 with the 
hopes of providing a public park. 

Currently there is a circular type driveway serving the property with a small area available for 
approximately two vehicles at the north end of the circular drive. The park enhancement plans currently 
being developed involve significant landscaping improvements. 

Discussion 

Mruy Gay Park 
The capital investment cost to rehabilitate the house at Mary Gay Park to a standard where it could be 
rented is extremely high, Even if the City were to receive market rent for the home, it would take at least 
4 years and perhaps as many as 10 years, just to recuperate the capital investment costs - not to mention 
our ongoing operating and maintenance costs. Given this, and the fact that there is currently no parking 
available at Mary Gay Park, staff brought the enhancement and demolition concept to the Municipal 
Facilities meeting on March 28th, 2019 and was given direction to bring the concept forward to the full 
Council. Additionally, at the Municipal Facilities Committee meeting on June 27th, the staff re-affirmed 
the direction to bring forward an item on July 11th. 

Staff is recommending that the house be removed, and the area replaced with a gravel parking area for 
park users (Attachment 1 ). As part of the demolition the septic tank/drain field would be abandoned, 
and fuel oil tank would be abated. In addition, due to the house's age, there is the likely need for 
asbestos abatement. As mentioned in the background section, there is a current sewer stub to the 
property if needed in the future for a permanent restroom structure if desired. The existing barn and 
garage would remain. Staff has prepared a rough cost estimate (Attachment 4) of approximately $53,700 
for demolition of the house. 

Sonju Park 
Just as with the house at Mary Gay Park, the capital investment cost to rehabilitate the house at Sonju 
Park to a standard where it could be rented is very high, and would take many years just to recuperate 
that cost, let alone out ongoing operating and maintenance costs. Given this, and the fact that there is 
currently very little parking available at Sonju Park, staff brought an enhancement and demolition 
concept to the Municipal Facilities meeting on March 28th, 2019 and was given direction to bring the 
concept forward to the full Council. Additionally, at the Municipal Facilities Committee meeting on 
June 27th, the staff re-affirmed the direction to bring forward an item on July 11th. 

In place of the house, the concept (Attachment 2) would be to provide a gravel parking area to be used 
by visitors of the park and to maintain the utility connections. Currently there is very minimal on-site 
parking. The barn would still remain open for storage use as it currently is now. In addition, due to the 
age of the houses, there will likely be a need to properly abate asbestos. As mentioned in the 
background section, there is a current sewer stub to the property if needed in the future for a permanent 
restroom structure if desired. Staff has prepared a cost estimate (Attachment 4) of approximately 
$54, 100 for demolition of the house and abandoned cottage. 
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With the current renter leaving the house this month and the deferred maintenance costs at $50,000 or 
more that would be needed to be invested into the property for a new renter, the timing was right to 
consider other options for the disposition of the structures moving forward. 

A policy question for the Council is whether it is appropriate for the City be a landlord and property 
manager for residential structures on City property. 

Van Gasken Park 
Staff has prepared a rough cost estimate (Attachment 4) of approximately $25,000 for demolition of the 
garage. In addition, due to the garage's age, there may be a need to properly abate asbestos if it is 
discovered. 

Given certain sensitivities with the site, the proposal at this time would be to remove the structure only, 
and leave the garage slab in place. Removing the garage structure will help further prepare the site for 
the upcoming landscape project. Disposition of the garage slab will be addressed when the landscaping 
project moves forward. Given the other demolition work being proposed, there is an economy of scale 
to be gained by having the Van Gasken garage removed at this same time, verses later as part of a 
landscape contract. 

Alternatives 
The Council could decide to postpone the decision to remove the existing structures or only remove 
specific structures. 

Financial Impact 
The existing structures are currently costing the city about $1,500 per month in maintenance and 
operations expenses (utilities, security, vandalism, insurance, etc.). 

There are adequate funds (one-time funds) and budgeted CIP projects (Attachment 5) available to cover 
the cost of removals. 

Recommendation 
Staff recommends that the Council approve the suggested motions. 
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MARY GAY PARK (BUNDY HOUSE) DEMO BUDGET ESTIMATE 

1616 SOUTH 223RD STREET 

Tuesday, July 2, 2019 

GEC DEMO COST ESTIMATE--> 

CITY DEMO PERMIT--> 

ASBESTOS STUDY--> 

ASBESTOS ABATEMENT--> 

UTILITY DISCONNECTS--> 

ALARM DISCONNECTS--> 

SEPTIC TANK/DRAIN FIELD ABANDONMENT--> 

FUEL OIL TANK ABATEMENT--> 

CONTINGENCY--> 

PROJECT MANAGEMENT--> 

ITOTAL BUDGET ESTIMATE COST-> 

$20,350.00 

$1,850.00 

$3,000.00 

$10,000.00 

$0.00 

$1,000.00 

$6,000.00 

$4,000.00 

$5,000.00 

$2,500.00 

ss3,100.oo I 



194

194

SONJU HOUSE DEMO BUDGET ESTIMATE 

24728 16TH AVENUE SOUTH 

Tuesday, July 2, 2019 

GEC DEMO COST ESTIMATE--> 

CITY DEMO PERMIT--> 

ASBESTOS STUDY--> 

ASBESTOS ABATEMENT--> 

UTILITY DISCONNECTS--> 

ALARM DISCONNECTS--> 

CONTINGENCY--> 

PROJECT MANAGEMENT--> 

!TOTAL BUDGET ESTIMAliE COST--> 

$18,425.00 

$1,675.00 

$2,000.00 

$10,000.00 

$100.00 

$1,000.00 

$4,000.00 

$2,500.00 

$·39,100.00 I 



195

195

SONJU COTTAGE DEMO BUDGET ESTIMATE 

24728 16TH AVENUE SOUTH 

Tuesday, July 2, 2019 

GEC DEMO COST ESTIMATE--> 

CITY DEMO PERMIT--> 

ASBESTOS STUDY--> 

ASBESTOS ABATEMENT--> 

UTILITY DISCONNECTS--> 

ALARM DISCONNECTS--> 

CONTINGENCY--> 

PROJECT MANAGEMENT--> 

!TOTAL BUDGET ESTIMATE COST--> 

$8,800.00 

$800.00 

$500.00 

$1,200.00 

$100.00 

$0.00 

$2,000.00 

$1,000.00 

$14,400.00 1 
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VAN GASKEN GARAGE DEMO BUDGET ESTIMATE 

402 SOUTH 222ND STREET 

Tuesday, July 2, 2019 

GEC DEMO COST ESTIMATE--> 

CITY DEMO PERMIT--> 

ASBESTOS STUDY--> 

ASBESTOS ABATEMENT--> 

UTILITY DISCONNECTS --> 

ALARM DISCONNECTS--> 

CONTINGENCY--> 

PROJECT MANAGEMENT--> 

ITOTAL BUDGET ESTIMATE COST - > 

$10,450.00 

$1,450.00 

$750.00 

$4,000.00 

$2,500.00 

$1,000.00 

$3,000.00 

$1,500.00 

s24,6so.oo I 
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l\lary Ga) Park 

CIP Category: 

Managing Department: 

Justification/Benefits: 

Expenditures 

Design 

Land & Right of Way 

Construction 
Contingency 

Total f.'\pcndilun:s 

Funding Sources 

PROJECT SCOPE 

Current 
Budget 

Current 
Budget 

10 
-

80 
10 

IOU 

OPERA TING IMPACT 

Operating Impact 

CITY OF DES MOINES 
2020-2025 CAPITAL IMPROVEMENT PLAN - DRAFT 

(Amount in Thousands) 

Project# 3111.076 Summary Project De.H:ription: 

Improvements to the house, barn, and sewer system serving the property. 

Park Facility Projects 

Parks, Recr & Sr Services 

This property was recently donated to the City by the Bundy Estate to be a future park. Some initial improvements are necessary on the 
propery. 

Requested 
Change 

Requested 
Change 

-
. 
-
-
-

Total 
Budget 

Total 
Bud et 

6 Year Total 

10 
-

80 
10 

100 

Project to 
Date 

12/31/18 

Project to 
Date 

12/31/18 

. 
-
-
-
-

Scheduled 
Year 
2019 

10 
-

80 
-

•,o 

Scheduled 
Year 
2019 

Plan 
Year 
2020 

Plan 
Year 
2020 

ANNVAL 4UOC4TION 

-
-
-

10 
JU 

Plan 
Year 
2021 

Plan 
Year 
2021 

. 
-
. 
-
-

Plan 
Year 
2022 

Plan 
Year 
2022 

-
-
-
. 
-

Plan 
Year 
2023 

Plan 
Year 
2023 

-
-
-
-
-

Plan 
Year 
2024 

Plan 
Year 
2024 

. 
-
. 
-
-

Plan 
Year 
2025 

Plan 
Year 
2025 

-
. 
-
-
-
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Sonju Park - DRAFT 

CIP Category: 

Managing Department: 

Justification/Benefits: 

PROJECT SCOPE 

Expenditures Current 
Budeet 

Design - I 
Land & Riehl ofWav - r 
Construction - I 
Contingency - [ .. , 

Funding Sources Current 
Budget 

General Fund -
REET2 -
One Time Tax -
Unassigned City Funding -
I otal Funding -

Project# 

Requested 
Change 

CITY OF DES MOINES 
2020-2025 CAPITAL IMPROVEMENT PLAN 

(Amount in Thousands) 

310.YYY Summitry Project Description: 

Project will demolish the two existing residential structures and create interim on-site parking improvements 
Parks Facility Project 

Parks, Recr & Sr. Services 

Currently, minimal on-site parking exists for the community garden, In addition, both residential structures need significant capital investment and they are 
not envisioned in the long term use of the park. 

ANNUAL ALLOCATION 

Project to Scheduled Plan Plan Plan Plan Plan Plan 
Total Daie Year Year Year Year Year Year Year 

Budget 11/31/18 2019 2020 2011 2011 2023 2024 2025 
.. i.-: - - ..,;I '-=- ,~ I 

- -
- - -..i- -e - ~.~. 1, ' - ,_ -

48,100 .:;_ ..- 48,100 48,100 - r1-_· - I ...._ I - Ii 
6,000 ---= 6,000 6,000 

---- . - __, -- ' -- - .. 
"' 54,100 - - -

Project to Scheduled Plan Plan Plan Plan Plan Plan 
Requested Total Date Year Year Year Year Year Year Year 

Change Budget 11/31/18 2019 2020 2021 2022 2023 2014 2015 

- - l 
- - - 'II 

- - - I - . . 
54,100 ;:;no- 54,100 54,100 I I 

54,100 S4,lll0 - S4,IUO - . . 

-

. 
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CIP Category: 

Managing Department: 

Justification/Benefits: 

PRO.lf:CT SCOPE 

Expenditures Current 
BudJ[et 

Design 50 

Land & Right of Way 1-338 

Construction 1,000 

Contingency 50 I 
I ui,ol 1 ,p,·ndilurn :!AJS 

Funding Sources Cu"ent 
Budget 

Park in-Lieu 758 I 
One Time Sales/B&O Tax • I 

CFT Grant (Secured) 594 I 
RCO Grant (Secured) 1,os6 I 
r otal FunJing 2.-H~ 

CJTY OF DES MOINES 
2020-2025 CAPITAL IMPROVEMENT PLAN - DRAFT 

(Amount in Thousands) 

Project#- Summun Projecr De,cripri,111: 

Project will purchase a new City Park and make subsequent improvements to be determined. 
Parks Facility Project 

Parks, Recr & Sr Services 

Open/Public park space is a highly valued asset for the City. Expanding the recreational and open space areas in the City is a high priority. 

A ,V•VU--tl 41.LO('.J TIO/Ii 

Project to Scheduled Plan Plan Plan Plan Plan 
Requested Total Date Year Year Year Year Year Year 

Change Budflet 12/31118 2019 1020 2021 2022 2023 2024 
113 163 10 I 153 . . - I . 

98 l-436 118 I 1.258 - - - . 
. 1,000 · I - . 1,000 . . . 

(48) 2 2 · I - . . - . 
1(,3 2.601 190 JAIi . 1,000 . . 

Project to Scheduled Plan Plan Plan Plan Plan 
Requested Total Date Year Year Year Year Year Year 

ChanJ!e Budf(et 12/31/18 2019 2020 2021 2022 2023 2024 

475 I 1,233 93 ! 640 . 500 . . - I 
. . 97 1 (97) . . . - - 1 

594 - 1 594 . . . - · l 
(312) 774 . ! 274 . 500 . . . I 

1(,3 2.Mll 190 JAi I . 1.000 . . -

Plan 
Year 
2025 

-

. 

Plan 
Year 
2025 

. 

. 
-
. 
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New Business Item #3201

201

AGENDA ITEM 

BUSINESS OF THE CITY COUNCIL 
City of Des Moines, WA 

SUBJECT: Draft Ordinance No. 19-024: Des 
Moines Memorial Drive South and South 200th 
Intersection Improvement Project Authorization 
for Condemnation 

ATTACHMENTS: 
1. Draft Ordinance 19-024 
2. Letters to Property Owners 

Purpose and Recommendation 

FOR AGENDA OF: July 11, 2019 

DEPT. OF ORIGIN: Legal 

DATE SUBMITTED: July 3, 2019 

CLEARANCES: 
[ ] Community Development __ 
[ ] Marina __ 
[ ] Parks, Recreation & Senior Services __ 
[X] Public Works ~ 

CHIEF OPERATIONS OFFICER: ---=1'->=----
_., .... ---. 

[X] Legal /Nl/1 
[X] Finance$ 
[ ] Courts 
[ ] Police __ 

APPROVED BY CITY !)4ANf\.9ER 
FOR SUBMITTAL: / l,(.,,,{,,Vl..------

The purpose of this agenda item is for the City Council to authorize the City Attorney to begin 
condemnation proceedings to acquire necessary right of way or easements on parcels 391740-0280 
(vacant land) and 391740-0281 (110 S. 200th Street) in Des Moines for construction of the Des Moines 
Memorial Drive South and South 200th Intersection Improvement Project. 
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Suggested Motion 

Motion 1: "I move to suspend Council Rule 26(a) in order to enact Draft Ordinance 19-024 on first 
reading." 

AND 

Motion 2: "I move to enact Draft Ordinance No 19-024, directing the City Attorney to prosecute the 
eminent domain action in King County Superior Court in a manner provided by law to condemn, take 
damage and appropriate real properties in a manner necessary to carry out the provisions of Draft 
Ordinance No 19-024." 

Background 

The City of SeaTac will be constructing improvements at the intersection of Des Moines Memorial 
Drive and South 2001h Street. This intersection improvement project will construct left turn lanes at all 
four legs of the intersection and a right turn lane on the east leg. The west leg of the intersection is 
located in the City of Des Moines, while the north, south and east legs are located within the City of 
SeaTac. Sidewalks and bike lanes will be extended to the beginning of the turn pocket transitions or 
approximately 300-feet in each direction. The existing span wire traffic signal will be replaced with a 
mast arm system and the street lighting will be upgraded. Curb ramps and pedestrian signals will be 
upgraded to current ADA and APS standards and the storm drainage system will be reconstructed, 
including a stormwater drainage extension solely benefiting the City of Des Moines. 

Property owners (3) have been properly notified of this action by letter (Attachment 2) as required by 
RCW 8.25.290. 

Discussion 
In order to construct the project, it is necessary for SeaTac to acquire certain property rights within the 
project area. Over the past several months, SeaTac has been able to reach a resolution with most 
affected property owners. However, there are two parcels in Des Moines in which SeaTac has not been 
able to acquire the necessary right-of-way or easements, and thus eminent domain ( condemnation) may 
be necessary. State law does not allow the City of SeaTac to acquire right-of-way located in another 
City through eminent domain, so condemnation must be initiated by Des Moines. 

Alternatives 
The final design and alignment · for the roadway reqmres these properties. Other alternatives are 
currently unavailable. 

Financial Impact 
Pursuant to agreement, the City of SeaTac is covering the acquisition costs. 

Recommendation 
Staff recommends the Council approve the proposed motion. 

2 
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DRAFT ORDINANCE NO. 19-024 

CITY ATTORNEYS FIRST DRAFT 

AN ORDINANCE OF THE CITY OF DES MOINES, WASHINGTON relating 
to the acquisition by eminent domain of certain property in the 
City of Des Moines; describing the public convenience, use and 
necessity of such property; providing for the condemnation, 
appropriation and taking of such land, including the mode of 
payment of cost of acquisition; and directing the City Attorney to 
prosecute such action in King County Superior Court. 

WHEREAS, there exists in the City of Des Moines certain 
properties legally described in section 1 of this Ordinance, and 

WHEREAS, the City of Des Moines ("Des Moines") and the City 
of SeaTac ("SeaTac") have partnered to construct improvements at 
the intersection of South 20Qth Street and Des Moines Memorial 
Drive South ("Project"); and 

WHEREAS, SeaTac is responsible for design, construction, 
and right-of-way acquisition for the Project, as outlined in the 
Interlocal Agreement as referenced below; and 

WHEREAS, Des Moines and SeaTac have entered into an 
Interlocal Agreement executed in May of 2019, for construction of 
the Project, since the Project boundaries are located in both Des 
Moines and SeaTac; and 

WHEREAS, the City Council of the City of Des Moines intends 
to acquire the portions of properties described in Section 1 that 
are needed for the construction of the Project ("Property"}, and 

WHEREAS, SeaTac will make payment for the Property by the 
payment of "fair market value"; and 

WHEREAS, if condemnation is required within Des Moines, 
state law requires that Des Moines be the lead Agency; and 

WHEREAS, the Interlocal Agreement provides that Des Moines 
and SeaTac, through their respective City Attorney's Office, will 
determine the most advantageous and cost effective manner to 
prosecute any condemnation actions, and that SeaTac shall have 
final settlement authority for any Right-of-Way acquisitions 
associated with the Project; and 
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Draft Ordinance No. 19-024 
Page 2 of 12 

WHEREAS, the City Council finds that acquisition of the 
properties described in section 1 "Legal description" below is 
critical to construct the Project, and it is in the public interest 
to acquire such properties for public health, safety, welfare and 
transportation needs, and 

WHEREAS, pursuant 
empowered to condemn land 
(RCW 8.12.030), and 

to chapter 8.12 RCW, Des Moines is 
and property for transportation purposes 

WHEREAS, proper notice of planned final action was provided 
pursuant to RCW 8.25.290 prior to Council final action, and 

WHEREAS, based upon the foregoing, the City Council finds 
that, pending the outcome of negotiations, the only alternative 
available for acquisition of properties described in section 1, or 
portions thereof, may be by eminent domain; now therefore, 

THE CITY COUNCIL OF THE CITY OF DES MOINES ORDAINS AS FOLLOWS: 

Sec. 1. Lega1 description. The real properties that 
are the subject of this Ordinance are legally described in Exhibit 
A-1 and Exhibit A-2, attached hereto. 

Sec. 2. Pub1ic use and necessity. The public 
convenience, use and necessity demand the acquisition of the real 
property and/or temporary construction rights described in section 
1 herein for the Project and for use by the public for 
transportation purposes. 

Sec. 3. Condemnation of property. All lands, rights, 
privileges, and other property lying within the limits of the real 
property described in Section 1 herein are hereby condemned, 
appropriated, taken and/or damaged for the purposes described in 
Section 2 herein, only after just compensation has been made or 
paid into the court for the owner thereof in a manner provided by 
law. 

Sec. 4. Costs of acquisition. The costs of the 
acquisition provided by this Ordinance shall be paid by the City 
of SeaTac pursuant to agreement and as may be provided by law. 
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Sec. 5. Author.;ity of the City Attorney. The City 
Attorney is hereby authorized and directed to begin and prosecute 
the actions and proceedings in a manner provided by law to condemn, 
take, damage, and appropriate the real property necessary to carry 
out the provisions of this Ordinance. In conducting such 
condemnation proceedings, the City Attorney is hereby authorized 
to enter into stipulations for the purpose of minimizing damages. 
The City Attorney is also authorized to enter into an agreement 
with the City of SeaTac City Attorney's Office to assist with 
carrying out the actions authorized by this Ordinance. 

Sec. 6. Severability - Construction 

( 1) If a section, subsection, paragraph, sentence, 
clause or phrase of this Ordinance is declared unconstitutional or 
invalid for any reason by any court of competent jurisdiction and 
decision shall not affect the validity of the remaining portions 
of this Ordinance. 

(2) If the provisions of this Ordinance are found to be 
inconsistent with other provisions of the Des Moines Municipal 
Code, this Ordinance is deemed to control. 

Sec. 7. Effective Date. This Ordinance shall take 
effect and be in full force five (5) days after its passage, 
approval and publication in accordance with law. 

PASSED BY the City Council of the 
Washington, this day of 

' -----

City of Des Moines, 
2019 and signed in 

authentication thereof this day of , 2019. -----

M A Y O R 

APPROVED AS TO FORM: 

City Attorney 
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ATTEST: 

City Clerk 

Published: 
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Exhibit A-1: Knudson Temporary Construction Easement 

Parcel No.: 3917400281 
Owners Name: Susan Knudson 
Temporary Construction Easement 

EXHIBIT "A" 

LEGAL DESCRIPTION OF GRANTOR'S PARCEL 

KNIGHT'S SECOND ADD TO DES MOINES W 85 FT OF VAC LOTS 1 THRU 8 BLK 15 LESS 
POR THOF LY WITHINS 200TH ST TGW E HALF OF VAC 11TH AVES LY SLY OF C/L OF S 
199TH ST PER SC #84-2-01654-0 & NLY OF LINE 42 FT N OF & PLL WITH C/L OF S 200TH 
ST TGW S HALF OF VAC S 199TH ST LV WLY OF NL Y PRODUCTION OF E LINE OF W 85 
FT OF SD LOT 1 LESS POR THOF OAF: BEG AT INTSN OF C/L 11TH AVES & OF C/L S 
199TH ST TH S 89-50-54 E 115.00 FT ALG SD C/L S 199TH ST TO PT OF INTSN WITH NLY 
PRODUCTION OF E LINE OF W 85 FT LOT 1 BLK 15 KNIGHT'S SECOND ADD TO DES 
MOINES TH S 00-09-06 W ALG SD NL Y PRODUCTION DIST 15.00 FT TO S LINE OF N 
15.00 FT OF S HALF S 199TH ST TH ALG SD S LINEN 89-50-54 W 115.00 FT TO C/L 11TH 
AVES TH N 00-09-06 E 15.00 FT ALG SD C/L TO POB --AS DELINEATED PER KING CO 
BNDRY LINE ADJUSTMENT NO S920012 APPROVED 13 FEB 1992 
Plat Block: 15 
Plat Lot: POR 1 THRU 8 

LEGAL DESCRIPTION OF EASEMENT AREA 

That portion of said Parcel described above lying South of the following described line: 

BEGINNING at a point on the Southerly line of the Parcel described above 47.00 feet Westerly 
of the Easterly line of said Parcel, measured perpendicular to said Easterly line; 
THENCE Northerly to a point 47.00 feet Westerly of the Easterly line of said Parcel and 23.00 
feet Northerly of the Southerly line of said Parcel, both of which are measured perpendicular to 
their respective line; 
THENCE Westerly to a point 66.27 feet Westerly of the Easterly line of said Parcel and 23.00 
feet Northerly of the Southerly line of said Parcel, both of which are measured perpendicular to 
their respective line; 
THENCE Southwesterly to a point 79.01 feet Westerly of the Easterly line of said Parcel and 
12.01 feet Northerly of the Southerly line of said Parcel, both of which are measured 
perpendicular to their respective line; 
THENCE Westerly to a point on the Southerly line of said Parcel 85.11 feet Westerly of the 
Easterly line of said Parcel and the TERMINUS of the herein described line. 

Contains: 753.5 Square Feet, more or less. 
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_____ _J 

0 ,., 

0 

EXHIBIT 'B' 

SUSAN KNUDSON 
TAX PARCEL NO. 391740-0281 

85.00' 

79.01' 

66.27' 

20.50' 
TERMINUS 

--~. Lif. ___ ~-----1---f 
i 

I. P.0.8.47' -----

S. 200TH ST. 

15 30 60 

1"=.30' 

851!' j g 

CITY OF SEATAC 
DES MOINES MEMORIAL DRIVE AND 

SOUTH 200TH STREET INTERSECTION 

TAX PARCEL NO. 391740-0281 
TEMPORARY CONSTRUCTION EASEMENT 

EXHIBIT 'B' 
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Exhibit B-1: Hanning Right-of-Way Acquisition 

EXHIBIT "A" 

Parcel No.: 3917400280 
Owners Name: Jack & Bettie Hanning & Harmina C. Heroux 
Right of Way Acquisition 

LEGAL DESCRIPTION OF GRANTOR'S PARCEL 

THE NORTH 70 FEET OF VACATED BLOCK 15, EXCEPT THE WEST 85 FEET THEREOF, 
AND THE NORTH 70 FEET OF VACATED BLOCK 16, LYING WEST OF THE WEST LINE OF 
DES MOINES WAY; 

ALL IN KNIGHT'S SECOND ADDITION TO DES MOINES, "VACATED", ACCORDING TO THE 
PLAT RECORDED IN VOLUME 5 OF PLATS, PAGE 3, RECORDS OF KING COUNTY, 
WASHINGTON. 

TOGETHER WITH VACATED ALLEY ADJOINING SAID NORTH 70 FEET OF SAID BLOCK 15 
AND 16; 

ALSO THAT PORTION OF BLOCKS 15 AND 16, KNIGHT'S SECOND ADDITION TO DES 
MOINES, "VACATED", ACCORDING TO THE PLAT RECORDED IN VOLUME 5 OF PLATS, 
PAGE 3, RECORDS OF KING COUNTY, WASHINGTON, LYING WESTERLY OF DES 
MOINES WAY AND NORTHERLY OF SOUTH 200TH STREET; 

EXCEPT THE NORTH 70 FEET, 

AND EXCEPT THE WEST 85 FEET; 

TOGETHER WITH ADJOINING VACATED ALLEY LYING SOUTH OF SAID NORTH 70 FEET. 

TOGETHER WITH THE SOUTH HALF OF VACATED SOUTH 199TH STREET LYING 
EASTERLY OF THE NORTHERLY EXTENSION OF THE EAST LINE OF THE WEST 85 FEET 
OF LOT 1, BLOCK 15 AND WESTERLY LINE OF 42 FEET (MEASURED AT THE RIGHT 
ANGLE) WEST OF AND PARALLEL WITH THE CENTER LINE OF DES MOINES WAY 
SOUTH; 

LEGAL DESCRIPTION OF ACQUISITION AREA 

That portion of said Parcel described above lying South and East of the following described line: 

BEGINNING at a point on the Westerly line of said Parcel and 8.50 feet Northerly of the 
Southerly line of said Parcel, measured perpendicular to said Southerly line; 
THENCE Easterly, parallel with said Southerly line to a point 29.00 feet Westerly of the Easterly 
line of said parcel, measured perpendicular to said Easterly line; 
THENCE Northeasterly, parallel with said Easterly line to a point 15.00 feet Northerly of the 
Southerly line of said Parcel and 29.00 feet Westerly of the Easterly line of said Parcel, both of 
which are measured perpendicular to their respective line; 
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Draft Ordinance No. 19-024 
Page 8 of 12 

THENCE Easterly, parallel with said Southerly line to a point 10.50 feet Westerly of the Easterly 
line of said Parcel measured perpendicular to said Easterly line; 
THENCE Northerly, parallel with said Easterly line a to a point 10.50 feet Westerly of the 
Easterly line of said Parcel and 49. 32 feet Northerly of the Southerly line of said Parcel, both of 
which are measured perpendicular to their respective line: 
THENCE Northeasterly to a point 3.00 feet Westerly of the Easterly line of said Parcel and 
61.22 feet Northerly of the Southerly line of said Parcel, both of which are measured 
perpendicular to their respective line; 
THENCE Northeasterly, parallel with said Easterly line to a point on the South line of the South 
half of Vacated South 199th Street and the TERMINUS of the herein described line. 

Contains: 1,468 Square Feet, more or less 
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Exhibit B-2: Hanning Temporary Construction Easement 

EXHIBIT "A" 

Parcel No.: 3917400280 
Owners Name: Jack & Bettie Hanning & Harmina C. Heroux 
Temporary Construction Easement 

LEGAL DESCRIPTION OF GRANTOR'S PARCEL 

THE NORTH 70 FEET OF VACATED BLOCK 15, EXCEPT THE WEST 85 FEET THEREOF, 
AND THE NORTH 70 FEET OF VACATED BLOCK 16, LYING WEST OF THE WEST LINE OF 
DES MOINES WAY; 

ALL IN KNIGHT'S SECOND ADDITION TO DES MOINES, 'VACATED", ACCORDING TO THE 
PLAT RECORDED IN VOLUME 5 OF PLATS, PAGE 3, RECORDS OF KING COUNTY, 
WASHINGTON. 

TOGETHER WITH VACATED ALLEY ADJOINING SAID NORTH 70 FEET OF SAID BLOCK 15 
AND 16; 

ALSO THAT PORTION OF BLOCKS 15 AND 16, KNIGHT'S SECOND ADDITION TO DES 
MOINES, 'VACATED", ACCORDING TO THE PLAT RECORDED IN VOLUME 5 OF PLATS, 
PAGE 3, RECORDS OF KING COUNTY, WASHINGTON, LYING WESTERLY OF DES 
MOINES WAY AND NORTHERLY OF SOUTH 200TH STREET; 

EXCEPT THE NORTH 70 FEET, 

AND EXCEPT THE WEST 85 FEET; 

TOGETHER WITH ADJOINING VACATED ALLEY LYING SOUTH OF SAID NORTH 70 FEET. 

TOGETHER WITH THE SOUTH HALF OF VACATED SOUTH 199TH STREET LYING 
EASTERLY OF THE NORTHERLY EXTENSION OF THE EAST LINE OF THE WEST 85 FEET 
OF LOT 1, BLOCK 15 AND WESTERLY LINE OF 42 FEET (MEASURED AT THE RIGHT 
ANGLE) WEST OF AND PARALLEL WITH THE CENTER LINE OF DES MOINES WAY 
SOUTH; 

LEGAL DESCRIPTION OF EASEMENT AREA 

That portion of said Parcel described above included within a strip of land 5.00 feet wide, lying 
North and West of the following described line: 

COMMENCING at a point on the Westerly line of said Parcel and 8.50 feet Northerly of the 
Southerly line of said Parcel, measured perpendicular to said Southerly line; 
THENCE Easterly, parallel with said Southerly line to a point 29.00 feet Westerly of the Easterly 
line of said parcel , measured perpendicular to said Easterly line; 
THENCE Northeasterly, parallel with said Easterly line to a point 15.00 feet Northerly of the 
Southerly line of said Parcel and 29.00 feet Westerly of the Easterly line of said Parcel, both of 
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which are measured perpendicular to their respective line, said point being the POINT OF 
BEGINNING of the herein described line; 
THENCE Easterly, parallel with said Southerly line to a point 10.50 feet Westerly of the Easterly 
line of said Parcel measured perpendicular to said Easterly line; 
THENCE Northerly, parallel with said Easterly line a to a point 10.50 feet Westerly of the 
Easterly line of said Parcel and 49.32 feet Northerly of the Southerly line of said Parcel, both of 
which are measured perpendicular to their respective line; 
THENCE Northeasterly to a point 3.00 feet Westerly of the Easterly line of said Parcel and 
61.22 feet Northerly of the Southerly line of said Parcel, both of which are measured 
perpendicular to their respective line; 
THENCE Northeasterly, parallel with said Easterly line to a point on the South line of the South 
half of Vacated South 199th Street and the TERMINUS of the herein described line. 

Contains: 849 Square Feet, more or less. 
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PL.ANNING, BUILDING, AND PUBLIC WORKS 

21630 11 TH AVENUE SOUTH 
DES MOINES, WASHINGTON 9B19B-6317 

(206) 870-6522 FAX: (206) 870-6596 

June 25, 2019 

VIA CERTTFIED MAIL; RETURN RECIEPT 

Bettie Hanning 
3030 64th A venue SW #B 
Seattle, WA 98116 

RE: Des Moines Memorial Drive South and South 200th Street Intersection Improvement Project 
King County Tax Parcel No. 391740-0280 (See attached.) 

Dear Ms. Hanning: 

The City of Des Moines has partnered with the City of SeaTac for construction of the Des Moines Memorial Drive South 
and South 200th Street Intersection Improvement Project ("Project"). The City of SeaTac is the lead agency for this road 
improvement Project, and construction and these improvements will occur in both cities. More specifically, this Project 
consists of constructing a traffic signal system at the intersection of Des Moines Memorial Drive South and South 200th 
Street, including tum lanes, curbs, gutters, sidewalk, bike lanes, storm drainage, conversion of utilities to underground, 
utility lines, street lighting, and paving. 

On July 11 , 20·19, the Des Moines City Council will be considering an Ordinance authorizing the City of Des Moines to 
acquire through condemnation all remaining property rights located in the City for the Project as of the date of this letter 
through Eminent Domain (Condemnation). It is necessary to take this action because the City of SeaTac, as lead agency, 
has been unable to resolve the outstanding conflicts to the title of the above-referenced property. 

In compliance with RCW 8.25.290, the City is required to provide you with formal written notice before the City Council 
takes "final action" authorizing condemnation of property. The Ordinance authorizing acquisition through negotiation or 
condemnation will be on the City Council Agenda for approval at 7:00 p.m. on July l l, 2019. The Ordinance authorizes 
the City Attorney to use the City's Eminent Domain authority and will be considered as the Council's final action. 

If you wish to attend this City Council meeting, the Council Chambers are located at 21630 11th Avenue S., Des Moines, 
WA 98198. You will have the opportunity to express your views on the Ordinance during the public comment section of 
the City Council meeting. 

It is the intent of both cities to continue negotiations with you while maintaining the project's schedule. The City may use 
its powers of eminent domain to condemn and secure adequate rights for project construction while continuing 
negotiations with you for financial compensation. The Project's right-of-way agent, Rosa Villa, SRWA with Abeyta & 
Associates, will continue to oversee the acquisition process. If you have any questions about the upcoming City Council 
Meeting, the Ordinance, or the acquisition process, you may contact Rosa at (206) 629-8009 or at 
rosavi I la@abeytaandassociates.com . 

Sincerely, 

Brandon Carver 
Director of Public Works 

Prinle§'SRl~Pepar 
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EXHIBIT "A" 

Parcel No.: 3917400280 
Owners Name: Jack & Bettie Hanning & Harmina C. Heroux 
Right of Way Acquisition 

LEGAL DESCRIPTION OF GRANTOR'S PARC EL 

THE NORTH 70 FEET OF VACATED BLOCK 15, EXCEPT THE WEST 85 FEET THEREOF, 
AND THE NORTH 70 FEET OF VACATED BLOCK 16, LYING WEST OF THE WEST LINE OF 
DES MOINES WAY; 

ALL IN KNIGHT'S SECOND ADDITION TO DES MOINES, "VACATED", ACCORDING TO THE 
PLAT RECORDED IN VOLUME 5 OF PLATS, PAGE 3, RECORDS OF KING COUNTY. 
WASHINGTON . 

TOGETHER WITH VACATED ALLEY ADJOINING SAID NORTH 70 FEET OF SAID BLOCK 15 
AND 16; 

ALSO THAT PORTION OF BLOCKS 15 AND 16, KNIGHT'S SECOND ADDITION TO DES 
MOINES, "VACATED", ACCORDING TO THE PLAT RECORDED IN VOLUME 5 OF PLATS, 
PAGE 3, RECORDS OF KING COUNTY. WASHINGTON, LYING WESTERLY OF DES 
MOINES WAY AND NORTHERLY OF SOUTH 200TH STREET; 

EXCEPT THE NORTH 70 FEET, 

AND EXCEPT THE WEST 85 FEET; 

TOGETHER WITH ADJOINING VACATED ALLEY LYING SOUTH OF SAID NORTH 70 FEET. 

TOGETHER WITH THE SOUTH HALF OF VACATED SOUTH 199TH STREET LYING 
EASTERLY OF THE NORTHERLY EXTENSION OF THE EAST LINE OF THE WEST 85 FEET 
OF LOT 1, BLOCK 15 AND WESTERLY LINE OF 42 FEET (MEASURED AT THE RIGHT 
ANGLI;) WEST OF AND PARALLEL WITH THE CENTER LINE OF DES MOINES WAY 
SOUTH; 

LEGAL DESCRIPTION OF ACQUISITION AREA 

That portion of said Parcel described above lying South and East of the following described line: 

BEGINNING at a point on the Westerly line of said Parcel and 8.50 feet Northerly of the 
Southerly line of said Parcel, measured perpendicular to sai.d Southerly line; 
THENCE Easterly, parallel with said Southerly line to a point 29.00 feet Westerly of the Easterly 
line of said parcel, measured perpendicular to said Easterly line; 
THENCE Northeasterly, parallel with said Easterly line to a point 15.00 feet Northerly of the 
Southerly line of said Parcel and 29 .00 feet Westerly of the Easterly line of said Parcel, both of 
which are measured perpendicular to their respective line; 
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THENCE Easterly, parallel with said Southerly line to a point 10.50 feet Westerly of the Easterly 
line of said Parcel measured perpendicular to said Easterly line; 
THENCE Northerly, parallel with said Easterly line a to a point 10.50 feet Westerly of the 
Easterly line of said Parcel and 49.32 feet Northerly of the Southerly line of said Parcel, both of 
which are measured perpendicular to their respective line: 
THENCE Northeasterly to a point 3.00 feet Westerly of the Easterly line of said Parcel and 
61.22 feet Northerly of the Southerly line of said Parcel , both of which are measured 
perpendicular to their respective line; 
THENCE Northeasterly, parallel with said Easterly line to a point on the South line of the South 
half of Vacated South 199th Street and the TERMINUS of the herein described line. 

Contains: 1,468 Square Feet, more or less. 
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EXHIBIT "A" 

Parcel No.: 3917400280 
Owners Name: Jack & Bettie Hanning & Harmina C. Heroux 
Temporary Construction Easement 

LEGAL DESCRIPTION OF GRANTOR'S PARCEL 

THE NORTH 70 FEET OF VACATED BLOCK 15, EXCEPT THE WEST 85 FEET THEREOF, 
AND THE NORTH 70 FEET OF VACATED BLOCK 16, LYING WEST OF THE WEST LINE OF 
DES MOINES WAY; 

ALL IN KNIGHT'S SECOND ADDITION TO DES MOINES, "VACATED", ACCORDING TO THE 
PLAT RECORDED IN VOLUME 5 OF PLATS, PAGE 3, RECORDS OF KING COUNTY, 
WASHINGTON. 

TOGETHER WITH VACATED ALLEY ADJOINING SAID NORTH 70 FEET OF SAID BLOCK 15 
AND 16; 

ALSO THAT PORTION OF BLOCKS 15 AND 16, KNIGHT'S SECOND ADDITION TO DES 
MOINES, 'VACATED", ACCORDING TO THE PLAT RECORDED IN VOLUME 5 OF PLATS, 
PAGE 3, RECORDS OF KING COUNTY, WASHINGTON. LYING WESTERLY OF DES 
MOINES WAY AND NORTHERLY OF SOUTH 200TH STREET: 

EXCEPT THE NORTH 70 FEET, 

AND EXCEPT THE WEST 85 FEET; 

TOGETHER WITH ADJOINING VACATED ALLEY LYING SOUTH OF SAID NORTH 70 FEET. 

TOGETHER WITH THE SOUTH HALF OF VACATED SOUTH 199TH STREET LYING 
EASTERLY OF THE NORTHERLY EXTENSION OF THE EAST LINE OF THE WEST 85 FEET 
OF LOT 1, BLOCK 15 AND WESTERLY LINE OF 42 FEET (MEASURED AT THE RIGHT 
ANGLE) WEST OF AND PARALLEL WITH THE CENTER LINE OF DES MOINES WAY 
SOUTH; 

LEGAL DESCRIPTION OF EASEMENT AREA 

That portion of said Parcel described above included within a strip of land 5.00 feet wide, lying 
North and West of the following described line: 

COMMENCING at a point on the Westerly line of said Parcel and 8.50 feet Northerly of the 
Southerly line of said Parcel, measured perpendicular to said Southerly line; 
THENCE Easterly, parallel with said Southerly line to a point 29 .00 feet Westerly of the Easterly 
line of said parcel, measured perpendicular to said Easterly line; 
THENCE Northeasterly, parallel with said Easterly line to a po int 15.00 feet Northerly of the 
Southerly line of said Parcel and 29 .00 feet Westerly of the Easterly line of said Parcel, both of 
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which are measured perpendicular to their respective line, said point being the POINT OF 
BEGINNING of the herein described line; 
THENCE Easterly, parallel with said Southerly line to a point 10.50 feet Westerly of the Easterly 
line of said Parcel measured perpendicular to said Easterly line; 
THENCE Northerly, parallel with said Easterly line a to a point 10.50 feet Westerly of the 
Easterly line of said Parcel and 49.32 feet Northerly of the Southerly line of said Parcel, both of 
which are measured perpendicular to their respective line; 
THENCE Northeasterly to a point 3.00 feet Westerly of the Easterly line of said Parcel and 
61.22 feet Northerly of the Southerly line of said Parcel, both of which are measured 
perpendicular to their respective line; 
THENCE Northeasterly, parallel with said Easterly line to a point on the South line of the South 
half of Vacated South 199th Street and the TERMINUS of the herein described line. 

Contains: 849 Square Feet, more or less 



221

221

EXHIBIT '8' 
I I 

I 
____ J f--------

42' ;' S. 199TH ST. 
TERMINUS 

BLOCKS 15 & 16 
KNIGHT'S 2ND ADD'T 

VOL. 5 PG. 3 

JACK & BETTIE HANNING 
& HARMINA C. HEROUX 

I TAX PARCEL NO. 
I 391740-0280 

JO' I 
/-:::: ; I 
I I l 
I ;' i I ~ 

I , rn 

, ---· 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I I f 

I I g I 
I 
I : ~ /- ~ / EB 

----~T~I _ * ., / ~ I 
0 

1 =t_ r--l-P~._j----1. I 

I 
I 
I 

o g ~I~/ I 
"? cri uj I ---- - -+ --------- --
S. 200TH ST. , 

·---­--------, 

0 20 40 80 

I 
CITY OF SEATAC 

DES MOINES MEMORIAL DRIVE AND 
SOUTH 200TH STREET INTERSECTION 

TAX PARCEL NO. 391740-0280 
TEMPORARY CONSTRUCTION EASEMENT 

EXHIBIT 'B' 



222

222

VIA CERTIFIED; RETURN RECEIPT 

PLANNING, BUILDING, AND PUBLIC WORKS 
21630 11 TH AVENUE SOUTH 

DES MOINES, WASHINGTON 98198-6317 
{206) 870-6522 FAX: (206) 870-6596 

June 25, 2019 

Susan Kristin Knudson and Jason Paul Schuler 
110 S. 200th Street 
SeaTac, WA 98198 

RE: Des Moines Memorial Drive South and South 200th Street Intersection Improvement Project 
("Project")- Parcel No. 391740-0281 

Dear Ms. Knudson: 

The City of Des Moines has partnered with the City of SeaTac for construction of the Des Moines Memorial Drive South 
and South 200th Street Intersection Improvement Project ("Project"). The City of SeaTac is the lead agency for this road 
improvement Project, and construction and these improvements will occur in both cities. More specifically, this Project 
consists of constructing a traffic signal system at the intersection of Des Moines Memorial Drive South and South 200th 
Street, including tum lanes, curbs, gutters, sidewalk, bike lanes, storm drainage, conversion of utilities to underground, 
utility lines, street lighting, and paving. 

On July l l, 2019, the Des Moines City Council will be considering an Ordinance authorizing the City of Des Moines to 
acquire through condemnation all remaining property rights located in the City for the Project as of the date of this letter 
through Eminent Domain (Condemnation). The City is taking this action as a precaution to make sure authorization for 
construction is secured in order to secure authorization to bid the project later this summer or early fall. If the City of 
SeaTac, as lead agency, is able to complete negotiations with you, this action will be moot. 

In compliance with RCW 8.25.290, the City is required to provide you with formal written notice before the City Council 
takes "final action" authorizing condemnation of property. The Ordinance authorizing acquisition through negotiation or 
condemnation will be on the City Council Agenda for approval at 7:00 p.m. on July 11, 2019. The Ordinance authorizes 
the City Attorney to use the City's Eminent Domain authority and will be considered as the Council's final action. 

If you wish to attend this City Council meeting, the Council Chambers are located at 21630 11th Avenue S., Des Moines, 
WA 98198. You will have the opportunity to express your views on the Ordinance during the public comment section of 
the City Council meeting. 

It is the intent of both cities to continue negotiations with you while maintaining the project's schedule. The City may use 
its powers of eminent domain to condemn and secure adequate rights for project construction while continuing 
negotiations with you for financial compensation. The Project's right-of-way agent, Rosa Villa, SRWA with Abeyta & 
Associates, will continue to oversee the acquisition process. If you have any questions about the upcoming City Council 
Meeting, the Ordinance, or the acquisition process, you may contact Rosa at (206) 629-8009 or at 
ro avilla@abeytaandas ociates.corn . 

Sincerely, 

PrinledonRecydedPl!IPer 
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Parcel No.: 3917400281 
Owners Name: Susan Knudson 
Temporary Construction Easement 

EXHIBIT .. A" 

LEGAL DESCRIPTION OF GRANTOR'S PARCEL 

KNIGHT'S SECOND ADD TO DES MOINES W 85 FT OF VAC LOTS 1 THRU 8 BLK 15 LESS 
POR THOF LY WITHINS 200TH ST TGW E HALF OF VAC 11TH AVES LY SLY OF C/L OF S 
199TH ST PER SC #84-2-01654-0 & NLY OF LINE 42 FT N OF & PLL WITH C/L OF S 200TH 
ST TGW S HALF OF VAC S 199TH ST LV WL Y OF NL Y PRODUCTION OF E LINE OF W 85 
FT OF SD LOT 1 LESS POR THOF OAF: BEG AT INTSN OF C/L 11TH AVES & OF C/L S 
199TH ST TH S 89-50-54 E 115.00 FT ALG SD C/L S 199TH ST TO PT OF INTSN WITH NL Y 
PRODUCTION OF E LINE OF W 85 FT LOT 1 BLK 15 KNIGHT'S SECOND ADD TO DES 
MOINES TH S 00-09-06 W ALG SD NLY PRODUCTION DIST 15.00 FT TO S LINE OF N 
15.00 FT OF S HALF S 199TH ST TH ALG SD S LINE N 89-50-54 W 115.00 FT TO C/L 11TH 
AVES TH N 00-09-06 E 15.00 FT ALG SD C/L TO POB --AS DELINEATED PER KING CO 
BNDRY LINE ADJUSTMENT NO $920012 APPROVED 13 FEB 1992 
Plat Block: 15 
Plat Lot: POR 1 THRU 8 

LEGAL DESCRIPTION OF EASEMENT AREA 

That portion of said Parcel described above lying South of the following described line: 

BEGINNING at a point on the Southerly line of the Parcel described above 47.00 feet Westerly 
of the Easterly line of said Parcel, measured perpendicular to said Easterly line; 
THENCE Northerly to a point 47.00 feet Westerly of the Easterly line of said Parcel and 23.00 
feet Northerly of the Southerly line of said Parcel, both of which are measured perpendicular to 
their respective line; 
THENCE Westerly to a point 66.27 feet Westerly of the Easterly line of said Parcel and 23.00 
feet Northerly of the Southerly line of said Parcel, both of which are measured perpendicular to 
their respective line; 
THENCE Southwesterly to a point 79.01 feet Westerly of the Easterly line of said Parcel and 
12.01 feet Northerly of the Southerly line of said Parcel, both of which are measured 
perpendicular to their respective line; 
THENCE Westerly to a point on the Southerly line of said Parcel 85.11 feet Westerly of the 
Easterly line of said Parcel and the TERMINUS of the herein described line. 

Contains: 753.5 Square Feet, more or less. 
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EXHIBIT 'B' 
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AGENDA ITEM 

BUSINESS OF THE CITY COUNCIL 
City of Des Moines, WA 

SUBJECT: Draft Ordinance 18-107 Small Cell 
Facilities Franchise Agreement with Extenet 
Systems, Inc., First Reading 

ATTACHMENTS: 
1. Draft Ordinance No. 18-107 
2. Map and plans for proposed facilities 

Purpose and Recommendation 

FOR AGENDA OF: July 11, 2019 

DEPT. OF ORIGIN: Legal 

DATE SUBMITTED: July 1, 2019 

CLEARANCES: 
[X] Community Developmen~ 
[ ] Marina 
[ ] Parks, Recreation & Senior Services __ 
[X] Public Works ~ 

CHIEF OPERATIONS OFFICER: -~~ ~'---­

[X] Legal ~~ 
[X] Finan~ 
[ ] Courts 
[ ] Police __ 

APPROVED BY CITY fM. A~Nl}.A~E ERR 
FOR SUBMITTAL: v l ;Vl/ '-_ ____,,,,,__ __ 

The purpose of this agenda item is for the City Council to consider a small cell telecommunications 
Franchise Agreement with Extenet Systems, Inc. This proposed Franchise Agreement requires two 
readings by the City Council. 

Suggested Motion 

Motion 1: "I move to pass Draft Ordinance No. 17-070 to a second reading on the next available 
City Council agenda." 

Background 

A franchise agreement authorizes an entity to make use of the city streets for the purpose of carrying on 
the business in which it is generally engaged, that is, of furnishing service to members of the public. The 
grant of a franchise is a special privilege that allows particular individuals to profit from the use of the 
city streets in a manner not generally available to the public as a common right. The legislature has 
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granted authority to c1t1es to grant a nonexclusive franchise. RCW 35A.47.040. Once granted, a 
franchise is a contract which is binding on both the grantor and the grantee. 

The City has been working with Extenet Systems Inc. since 2018 to prepare this draft franchise 
agreement to allow for the installation of small cell facilities in City right-of-way. If approved, this 
agreement would be the City's second for the installation of small-cell antennas. In 2018 the City 
Council updated Title 20 (Telecommunications Code) and included provisions for small cell facilities. 
These codes provide the framework for this agreement. 

The use of data by wireless devices has grown exponentially in recent years and the wireless technology 
required to provide that data has continued to evolve. In order to serve customers' data needs, wireless 
providers have begun to deploy what are known as "small cell" facilities to supplement the coverage 
provided by the large macro cell facilities. These small cell facilities are significantly smaller than their 
macro counterparts, but they must be deployed in greater numbers and spaced much closer together. The 
companies seeking to deploy these small cells frequently seek to locate them on existing utility poles or 
to install them on new poles in public rights-of-way. 

A small cell facility or antenna contains radios and antennas as well as requires power and fiber in order 
to transmit cellular phone and data signals. Typically, small cells are attached to utility poles or 
light/traffic poles within the rights-of-way. The purpose of the small cells is to augment capacity for data 
traffic in dense areas (primarily downtown cores and residential neighborhoods), and they are typically 
25-45 feet in height, rather than tall macro towers that extend beyond 75 feet. 

In 2017, the City contracted with the law firm Ogden Murphy Wallace to assist the City with updating 
the Telecommunications Code in Title 20 and preparing for small cell franchise applications. The 
Telecommunications Code updates were adopted in the third quarter of2018 and contain the maximum 
degree of regulation that is allowed by law. 

The City's consultant provided a model draft franchise that was used as the template for this agreement. 
This agreement contains terms consistent with the previous small cell franchise that was approved by the 
Council in early 2019. 

Discussion 
There are a number of federal laws that apply to small cell facilities that contain provisions intended to 
spur the development of wireless infrastructure and impose limits on local authority over that 
infrastructure. The Telecommunications Act, for instance, makes it unlawful for local government to 
prohibit, or have the effect of prohibiting, the "provision of personal wireless service," prevents local 
government from "unreasonably discriminating among providers of functionally equivalent services," 
and requires that local government "act on any authorization to place, construct, or modify personal 
wireless service facilities within a reasonable period of time." It also stipulates that local governments 
denying siting applications do so "in writing and supported by substantial evidence contained in a 
written record." 

Although cities are limited in what they can regulate, this Agreement addresses the areas where 
regulation is possible in order to effectively protect the interests of the citizens as well as to provide the 
necessary data capacity to meet demand. 

The key terms of the franchise agreements are detailed below. 

2 
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1. Franchise Term: The term of the Franchise is for 10 years. 

2. Small Cell Facilities: Extenet is currently proposing to install 2 small cell facilities on existing 
utility poles in the City. (See Attachment 2). Additional futures sites would require a separate 
application and approval m accordance with Title 20 of the Municipal Code 
(Telecommunications). 

3. Safety Issues: Congress has preempted state and local regulation of radio frequency emissions 
and interference. The City's telecommunications code contains the maximum level ofregulation 
over frequency emi sions available to the City in the form of a requirement that an applicant 
certify compliance of small cells and other transmitting equipment with federal regulation. In the 
view of the FCC, the emissions from small cell facilities are well below acceptable limits for 
Maximum Permissible Exposure (MPE). Small cell facilities operate at a small fraction of 
regulated power. The FCC accordingly granted a categorical exclusion from environmental 
review for facilities meeting certain height and frequency requirements. See A Local 
Government Official's Guide to Transmitting Antennae RF Emission Safety: Rules, Procedures 
and Practical Guidance. FCC, June 2, 2000. 

4. Relocation Costs: Extenet is solely responsible for relocation costs unless state law requires 
otherwise. RCW 35.99.060 applies specifically to telecommunications franchises and requires 
cities to share in some relocation costs for specific instances where a city requires relocation for a 
private party's benefit or if a city requires relocation twice within a 5 year period. 

5. Right of Way Management, Planning, and Operations: The Franchise reflects current City 
practice. Extenet is required to follow City permitting processes prior to installation of facilities 
or any work in the right-of-way. 

6. Indemnification and Insurance: The Agreement provides that Extenet will indemnify the City 
for actions of the company or their agents. Extenet is required to maintain $5,000,000 in 
automobile and general liability insurance coverage. This coverage is sufficient and likely 
exceeds any reasonably expected liability that could occur from this Agreement. 

7. Franchise Application Fee: Extenet has paid the City a one-time franchise application fee of 
$20,000. This flat fee is consistent with RCW 35.21.860 which requires that a franchise fee be 
limited to the actual administrative expenses incurred by the City in the negotiation of the 
franchise. This amount will reimburse the City for the staff costs of the negotiations as well as 
consultant costs that have been incurred since the application was received. 

8. Taxes: Under DMMC 3.68.060(3) the City imposes a 6% tax on telephone businesses. 
To the extent that increased revenue is received from Extenet's telephone business, the 
City will receive 6%. Internet service revenues are not taxed pursuant to federal law. 

9. Abandonment: The Franchise requires that Extenet remove any facilities that have been 
discontinued or are no longer functioning within 60 days. Additionally, the City can order 
removal of a facility with 120 days' notice. 

10. Additional Terms - The majority of the remainder of the Agreement is boilerplate legal 
language. All language and terms have been thoroughly reviewed and negotiated and the City's 
interests are protected throughout these Agreements. 
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Alternatives 
1. Pass the Draft Ordinance to a second reading as written. 
2. Pass the Draft Ordinance to a second reading with proposed amendments to be negotiated with 

Extenet. 
3. Do not pass the Draft Ordinance to a second reading and direct staff to continue negotiations. 

FinanciaJ Impact 
The City has received an initial $20,000 to cover the City's costs of the negotiation of this Franchise 
Agreement. Additionally, the City will receive all permitting costs for work to be conducted and any 
additional staffing time that is spent administering this Agreement can be billed to Extenet. 

Finally, the City will receive 6% utility tax on the telephone business conducted by Extenet. Increasing 
capabilities for customers ofExtenet in the City may increase usage which would result over time in 
increased taxes. 

Recommendation 
The Legal Department, Planning, Building, and Public Works, and Finance Department recommend 
passing the Draft Ordinance to a second reading. 

4 
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CITY ATTORNEY'S DRAFT 04/1/2019 

DRAFT ORDINANCE NO. 18-107 

AN ORDINANCE OF THE CITY OF DES MOINES, WASHINGTON granting 
to Extenet Systems, Inc. and its affiliates, successors and 
assigns, the right, privilege, authority and nonexclusive 
Franchise for ten years, to construct, maintain, operate, replace, 
and repair a telecommunications network, in, across, over, along, 
under, through and below certain designated public rights-of-way 
of the City of Des Moines, Washington. 

WHEREAS, ExteNet Systems, Inc. 
requested that the City Council grant 
(this "Franchiseu), and 

( the "Franchisee") has 
a nonexclusive franchise 

WHEREAS, the City Council has the authority to grant 
Franchises for the use of its streets and other public properties 
pursuant to RCW 35A.47.040, and 

WHEREAS, the City Council seeks to facilitate the 
availability of reliable, personal wireless communication services 
for its citizens and the public by permitting the placement of 
small cell facilities where appropriate, and 

WHEREAS, the installation, expansion, and maintenance of small 
cell technology facilities and associated structures on or along 
the Right of Way and on private properties may have an impact upon: 
( 1) the aesthetic values and character of the City; ( 2) safe use 
and passage on or along the Rights of Way by the public; and (3) 
properties and property values in the City in areas where such 
structures are placed, and therefore local regulation is 
appropriate, and 

WHEREAS, the federal Telecommunications Act of 1996 and 
regulations promulgated with respect to the Act by the Federal 
Communications Commission ("FCC") authorize local governments to 
enact reasonable regulations for the placement, expansion, height, 
and maintenance of small cell technologies facilities and 
associated structures, and 

WHEREAS, the 1934 Communications Act, as amended relating to 
telecommunications providers recognizes and provides local 
government authority to manage the public rights-of-way and to 
require fair and reasonable compensation on a competitively 
neutral and nondiscriminatory basis, and 

E RZlOS 7544. D0C;3\00004.080040\ 
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WHEREAS, a franchise does not include, and is not a substitute 
for any other permit, agreement, or other authorization required 
by the City, including without limitation, permits required in 
connection with construction activities in public ways which must 
be administratively approved by the City after review of specific 
plans, and 

WHEREAS, Grantee shall be responsible for its actual costs in 
using, occupying and repairing public ways, and 

WHEREAS, the City and Grantee desire to effectuate good 
coordination of the use of the rights-of-way, and 

WHEREAS, the City Council finds that the franchise terms and 
conditions contained in this Ordinance are in the public interest; 
now therefore, 

THE CITY COUNCIL OF THE CITY OF DES MOINES ORDAINS AS FOLLOWS: 

Sec. 1. Franchise granted. 

(1) Pursuant to RCW 35A.47.040, the City of Des Moines, a 
Washington municipal corporation (hereinafter the "City"), hereby 
grants to the Franchisee, its affiliates, heirs, successors, legal 
representatives and assigns, subject to the terms and conditions 
hereinafter set forth, a Franchise for a period of ten (10) years, 
beginning on the effective date of this ordinance, set forth in 0 
herein. 

( 2) This Franchise ordinance grants Franchisee the right, 
privilege, and authority to construct, operate, maintain, replace, 
relocate, repair, upgrade, remove, excavate, acquire, restore, and 
use the Small Cell Facilities, as defined in Section 1.1, for its 
telecommunications network, in, under, on, across, over, through, 
along or below the public Rights-of-Ways located in the City of 
Des Moines, as approved pursuant to City codes and permits issued 
pursuant to this Franchise. Public "Rights-of-Way" means land 
acquired or dedicated for public roads and streets, but does not 
include: state highways; land dedicated for roads, streets, and 
highways not opened and not improved for motor vehicle use by the 
public; structures, including poles and conduits, located within 
the right-of-way; federally granted trust lands or forest board 
trust lands; Lands owned or managed by the state parks and 
recreation commission; or federally granted railroad rights-of­
way acquired under 43 U.S.C. Sec. 912 and related provisions of 
federal law that are not open for motor vehicle use. Rights-of­
Way for the purpose of this Franchise do not include: (i) 
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buildings, other City-owned physical facilities, parks, conduits, 
fixtures, real property or property rights owned by the City, or 
similar facilities or property owned by or leased to the City. 

Sec. 2. Authority Limited to Occupation of Public Rights­
of-Way for Services. 

(1) The authority granted herein is a limited authorization 
to occupy and use the Rights-of-Way throughout the City ( the 
"Franchise Area"). The Franchisee is authorized to place its 
Facilities in the Rights-of-Way only consistent with this 
Franchise, the Des Moines Zoning Code, the Comprehensive Plan, the 
Design and Construction Standards and the Des Moines Municipal 
Code (collectively the "Codes"). Nothing contained herein shall be 
construed to grant or convey any right, title, or interest in the 
Rights-of-Way of the City to the Franchisee other than for the 
purpose of providing telecommunications services. Franchisee 
hereby warrants that it expects to provide the following services 
within the City: small cell network consisting of a collection of 
interrelated Small Cell Facilities designed to deliver personal 
wireless services (the "Services"). 

(2) As used herein, "Small Cell Facilities" or 
"Facilities" means a personal wireless services facility that 
meets both of the following qualifications: ( i) each antenna is 
located inside an antenna enclosure of no more than three (3) cubic 
feet in volume or, in the case of an antenna that has exposed 
elements, the antenna and all of its exposed elements could fit 
within an imaginary enclosure of no more than three (3) cubic feet; 
and (ii) primary equipment enclosures are no larger than seventeen 
(17) cubic feet in volume. The following associated equipment may 
be located outside the primary equipment enclosure and if so 
located, are not included in the calculation of equipment volume 
(but remain included in the definition of Small Cell Facilities): 
Electric meter, concealment, telecomm demarcation box, ground­
based enclosures, battery back-up power systems, grounding 
equipment, power transfer switch, and cut-off switch. Small Cell 
Facilities shall also include all necessary cables, transmitters, 
receivers, equipment boxes, backup power supplies, power transfer 
switches, electric meters, coaxial cables, wires, conduits, ducts, 
pedestals, antennas, electronics, and other necessary or 
convenient appurtenances used for the specific wireless 
communications facility. Equipment enclosures with equipment 
generating noise that exceeds the noise limits allowed in the Codes 
or associated permit are excluded from "Small Cell Facilities." 
Services do not include those personal wireless services and 



232

232

Ordinance No. 

associated facilities that fall outside of the definition of Small 
Cell Facilities (i.e. macro facilities). 

( 3) This Franchise does not grant Franchisee the right to 
install and operate wires and facilities to provide wireline 
broadband transmission services, whether provided by a third-party 
provider, Franchisee, or a corporate affiliate of Franchisee. Any 
entity that provides such wireline broadband transmission services 
must have an independent franchise to use the Rights-of-Way outside 
of this Franchise. Further, this Franchise does not grant the 
right to offer cable internet services or Cable Services as those 
terms are defined in 47 U.S.C. § 522(6) by wireline transmission. 

(4) No right to install any facility, infrastructure, wires, 
lines, cables, or other equipment, on any City property other than 
a Right-of-Way, or upon private property without the owner's 
consent, or upon any City, public or privately-owned poles or 
conduits is granted herein. Nothing contained within this 
Franchise shall be construed to grant or convey any right, title, 
or interest in the Rights-of-Way of the City to Franchisee other 
than for the purpose of providing the Services, or to subordinate 
the primary use of the Right-of-Way as a public thoroughfare. If 
Franchisee desires to expand the Services provided within the City, 
it shall request a written amendment to this Franchise. If 
Franchisee desires to use City owned property, or to site new 
structures within the Rights-of-Way, it shall enter into a separate 
lease, site specific agreement or license agreement with the City. 

(5) Franchisee shall have the right, without prior City 
approval, to offer or provide capacity or bandwidth to its 
customers consistent with this Franchise provided: 

(a) Franchisee at all times retains exclusive 
control over its telecommunications system, Facilities 
and Services and remains responsible for constructing, 
installing, and maintaining its Facilities pursuant to 
the terms and conditions of this Franchise; 

(b) Franchisee may not grant rights 
customer or lessee that are greater than any 
Franchisee has pursuant to this Franchise; 

to any 
rights 

(c) Such customer or lessee shall not be construed 
to be a third-party beneficiary under this Franchise; 
and 
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(d) No such customer or lessee may use the 
telecommunications system or Services for any purpose 
not authorized by this Franchise, nor to sell or offer 
for sale any service to the citizens of the City without 
all required business licenses, franchise or other form 
of state wide approval. 

Sec. 3. Non-Exclusive Franchise Grant. This Franchise is 
granted upon the express condition that it shall not in any manner 
prevent the City from granting other or further franchises in, 
along, over, through, under, below, or across any said Rights-of­
Way. This Franchise shall in no way prevent or prohibit the City 
from using any of said roads, streets, or other public properties 
or affect its jurisdiction over them or any part of them, and the 
City shall retain power to make all necessary changes, relocations, 
repairs, maintenance, establishment, improvement, dedication of 
same as the City may deem fit, including the dedication, 
establishment, maintenance, and improvement of all new Rights-of­
Way, thoroughfares and other public properties of every type and 
description. 

Sec. 4. Location of Telecommunications Network Facilities. 

(1) Franchisee may locate its Facilities anywhere within the 
Franchise Area consistent with the City's Design and Construction 
Standards and subject to the City's applicable Code requirements. 
Franchisee shall not be required to amend this Franchise to 
construct or acquire Facilities within the Franchise Area, 
provided that Franchisee does not expand its Services beyond those 
described in 0. 

(2) To the extent that any Rights-of-Way within the Franchise 
Area are part of the state highway system ("State Highways"), are 
considered managed access by the City and are governed by the 
provisions of Chapter 47.24 RCW and applicable Washington State 
Department of Transportation (WSDOT) regulations, Franchisee shall 
comply fully with said requirements in addition to local ordinances 
and other applicable regulations. Without limitation of the 
foregoing, Franchisee specifically agrees that: 

(a) Any pavement trenching and restoration performed by 
Franchisee within State Highways shall meet or exceed applicable 
WSDOT requirements; 

(b) Any portion of a State Highway damaged or injured by 
Franchisee shall be restored, repaired and/or replaced by 
Franchisee to a condition that meets or exceeds applicable WSDOT 
requirements; and 
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(c) Without prejudice to any right or privilege of the City, 
WSDOT is authorized to enforce in an action brought in the name of 
the State of Washington any condition of this Franchise with 
respect to any portion of a State Highway. 

Sec. 5. Relocation of Telecommunications Network Facilities. 

(1) Relocation Requirement. The City may require 
Franchisee, and Franchisee covenants and agrees, to protect, 
support, temporarily disconnect, relocate, remove, its Facilities 
within the Right-of-Way when reasonably necessary for 
construction, alteration, repair, or improvement of the Right-of­
Way for purposes of and for public welfare, health, or safety or 
traffic conditions, dedications of new Rights-of-Way and the 
establishment and improvement thereof, widening and improvement of 
existing Rights-of-Way, street vacations, freeway construction, 
change or establishment of street grade, or the construction of 
any public improvement or structure by any governmental agency 
acting in a governmental capacity or as otherwise necessary for 
the operations of the City or other governmental entity, provided 
that Franchisee shall in all such cases have the privilege to 
temporarily bypass in the authorized portion of the same Rights­
of-Way upon approval by the City, which approval shall not 
unreasonably be withheld or delayed, any Facilities required to be 
temporarily disconnected or removed. For the avoidance of doubt, 
such projects shall include any Right-of-Way improvement project, 
even if the project entails, in part, related work funded and/or 
performed by or for a third party, provided that such work is 
performed for the public benefit, but shall not include, without 
limitation, any other improvements or repairs undertaken by or for 
the sole benefit of third party private entities. Collectively 
all such projects described in this O shall be considered a "Public 
Project". Except as otherwise provided by law, the costs and 
expenses associated with relocations or disconnections ordered 
pursuant to this O shall be borne by Franchisee. 

(2) Relocation - Third Party Structures. If the request for 
relocation from the City originates due to a Public Project, in 
which structures or poles are either replaced or removed, then 
Franchisee shall relocate or remove its Facilities as required by 
the City, and at no cost to the City, subject to the procedure in 
0. Franchisee acknowledges and agrees that the placement of Small 
Cell Facilities on third party-owned structures does not convey an 
ownership interest in such structures. Franchisee acknowledges 
and agrees, that to the extent Franchisee's Small Cell Facilities 
are on poles owned by third parties, the City shall not be 
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responsible for any costs associated with requests arising out of 
a Public Project. 

(3) Relocation - Franchisee Owned Structures. The cost of 
relocation of any Franchisee owned poles or structures shall be 
determined in accordance with the requirements of RCW 
35.99.060(3) (b), provided, however, that the Franchisee may opt to 
pay for the cost of relocating its Small Cell Facilities in order 
to provide consideration for the City's approval to site a Small 
Cell Facility on Franchisee owned structures or poles in a portion 
of the Right of Way designated or proposed for a Public 
Project. For this 0, designation of the Right of Way for a Public 
Project shall be undertaken in the City's Comprehensive Plan in 
accordance with the requirements of Ch. 36.70A RCW. The 
Comprehensive Plan includes, but is not limited to the 
Transportation element or Transportation Improvement Plan (TIP), 
Capital Facilities element, utilities element and any other 
element authorized by RCW 36.70A.070 and RCW 36.70A.080. The 
parties acknowledge that this provision is mutually beneficial to 
the parties, as the City may otherwise deny the placement of the 
Small Cell Facility at a particular site because of the cost impact 
of such relocation and the conflict with the City's Comprehensive 
Plan. 

(4) Locate. Upon request of the City, or a third party 
performing work in the Right-of-Way, and in order to facilitate 
the design of City street and Right-of-Way improvements, 
Franchisee agrees, at its sole cost and expense, to locate, and if 
reasonably determined necessary by the City, to excavate and expose 
its Facilities for inspection so that the Facilities' location may 
be taken into account in the improvement design. The decision as 
to whether any Facilities need to be relocated in order to 
accommodate the Public Projects shall be made by the City upon 
review of the location and construction of Franchisee's 
Facilities. The City shall provide Franchisee at least fourteen 
(14) days' written notice prior to any excavation or exposure of 
Facilities. 

( 5) Notice and Relocation Process. If the City determines 
that the project necessitates the relocation of Franchisee's 
existing Facilities, the following process shall apply: 

(a) The City shall consult with the Franchisee in the 
predesign phase of any Public Project in order to coordinate 
the project's design with Franchisee's Facilities within such 
project's area. 
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(b) Franchisee shall participate in predesign meetings 
until such time as (i) both parties mutually determine that 
Franchisee's Facilities will not be affected by the Public 
Project, or (ii) until the City provides Franchisee with 
written notice regarding the relocation as provided in 
subsection (d) below. 

(c) Franchisee shall, during the predesign phase 
evaluate and provide comments to the City related to any 
alternatives to possible relocations. The City agrees to 
give any alternatives proposed by the Franchisee full and 
fair consideration, but the final decision accepting or 
rejecting any specific alternative shall be within the City's 
sole discretion. 

(d) The City shall provide Franchisee with its decision 
regarding the relocation of Franchisee's Facilities as soon 
as reasonably possible, but in no event less than one hundred 
twenty ( 120) days prior to the commencement of the 
construction of such Public Project; provided, however that 
in the event that the provisions of a state or federal grant 
require a different notification period or process than that 
outlined in 0, the City shall notify the Franchisee during 
the predesign meetings and the process mandated by the grant 
funding shall control. 

(e) After receipt of such written notice, Franchisee 
shall relocate such Facilities to accommodate the Public 
Project consistent with the timeline provided by the City. 
Such timeline may be extended by a mutual agreement. 

(f) Franchisee shall complete relocation of its 
Facilities at no charge or expense to the City pursuant to 
the timeline provided by the City, or as otherwise modified 
by the City. 

(g) In the event of an emergency posing a threat to 
public safety or welfare, or in the event of an emergency 
beyond the control of the City which will result in severe 
financial conseqµences to the City, which necessitates the 
relocation of Franchisee's Facilities, Franchisee shall 
relocate its Facilities within the time period specified by 
the City. 

(6) Alternative Arrangements. 
0 shall in no manner preclude or restrict 
any arrangements it may deem appropriate 

The provisions of this 
Franchisee from making 
when responding to a 
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request for relocation of its Facilities by any person or entity 
other than the City, where the facilities to be constructed by 
said person or entity are not or will not become City-owned, 
operated, or maintained facilities, provided that such 
arrangements do not unduly delay a City construction project. 

(7) Contractor Delay Claims. Franchisee shall be solely 
responsible for the out-of-pocket costs incurred by the City for 
delays in a Public Project to the extent the delay is caused by or 
arises out of Franchisee's failure to comply with the final 
schedule for the relocation (other than as a result of a Force 
Maj eure Event or causes or conditions caused by the acts or 
omissions of the City or any third party unrelated to Franchisee. 
Franchisee vendors and contractors shall not be considered 
unrelated third parties) Such out-of-pocket costs may include, 
but are not limited to, payment to the City's contractors and/or 
consultants for increased costs and associated court costs, 
interest, and attorneys' fees incurred by the City to the extent 
directly attributable to such Franchisee's caused delay in the 
Public Project. 

(8) Indemnification . Franchisee will indemnify, hold 
harmless, and pay the costs of defending the City, in accordance 
with the provisions of O, against any and all claims, suits, 
actions, damages, or liabilities for delays on City construction 
projects caused by or arising out of the failure of Franchisee to 
remove or relocate its Facilities as provided in this 0; provided, 
that Franchisee shall not be responsible for damages due to delays 
caused by circumstances beyond the control of Franchisee or the 
sole negligence, willful misconduct, or unreasonable delay of the 
City or any unrelated third party. 

(9) City's Costs. If Franchisee fails, neglects, or 
refuses to remove or relocate its Facilities as directed by the 
City following the procedures outlined in O through O then upon at 
least ten (10) days written notice to Franchisee, the City may 
perform such work or cause it to be done, and the City's costs 
shall be paid by Franchisee pursuant to O and 0. 

(10) Survival. The provisions of this O shall survive the 
expiration or termination of this Franchise during such time as 
Franchisee continues to have Facilities in the Rights-of-Way. 

Sec. 6. Undergrounding of Facilities. 

(1) Franchisee shall not be permitted 
unless permitted by the City pursuant to 0 
Franchisee acknowledges and agrees that if the 

to erect poles, 
and the Codes. 
City allows the 
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placement of Small Cell Facilities above ground the City may, at 
any time in the future, require the conversion of Franchisee's 
aerial facilities to an underground installation or relocated at 
Franchisee's expense if the existing poles on which Franchisee's 
Facilities are located are designated for removal due to a Public 
Project as described in O. This Franchise does not place an 
affirmative obligation on the City to allow the relocation of such 
Facilities on public property or in the Rights-of-Way, nor does it 
relieve Franchisee from any Code provision related to the siting 
of wireless facilities. 

(2) Franchisee shall not be required to underground any 
portion of the Facility that must technically remain above-ground 
to operate. If the City requires undergrounding of wirelines 
(either telecommunications or electrical) and allows Franchisee's 
Facilities to remain above ground, then Franchisee shall cooperate 
with the City and modify the affected Facilities to incorporate 
the placement of wireline services underground and internal to the 
pole if the replacement pole is hollow (for example electrical and 
fiber) or otherwise consistent with a design plan agreed to between 
the City and Franchisee, at no cost to the City. Franchisee shall 
be treated equally to other utilities in regards to undergrounding 
requirements. 

(3) Franchisee shall not remove any underground Facilities 
that require trenching or other opening of the Rights-of-Way, 
except as provided in this 0. Franchisee may remove any 
underground Facilities from the Right-of-Way that have been 
installed in such a manner that it can be removed without trenching 
or other opening of the Right-of-Way, or if otherwise permitted by 
the City. When the City determines, in the City's reasonable 
discretion, that Franchisee's underground Facilities must be 
removed in order to eliminate or prevent a hazardous condition, 
Franchisee shall remove such Facilities at Franchisee's sole cost 
and expense. Franchisee must apply and receive a permit, pursuant 
to Section 1. 1 ( g) ( 2) , prior to any such removal of underground 
Facilities from the Right-of-Way and must provide as-built plans 
and maps pursuant to 0. 

(4) The provisions of this O shall survive the expiration, 
revocation, or termination of this Franchise. Nothing in this 0 
shall be construed as requiring the City to pay any costs of 
undergrounding any of the Franchisee's Facilities. 

Sec. 7. Maps and Records. 

(1) 

modifications 
Following 
that meets 

any 
the same 

construction, excluding 
or substantially similar 
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dimensions of the Small Cell Facility, Franchisee shall provide 
the City with accurate copies of as-built plans and maps prepared 
by Franchisee's design and installation contractors for all 
existing Small Cell Facilities in the Franchise Area. These plans 
and maps shall be provided at no cost to the City and shall include 
hard copies and digital files in Autocad or other industry standard 
readable formats that are acceptable to the City and delivered 
electronically. Further, Franchisee shall provide such maps 
within thirty (30) days following a request from the City. 
Franchisee shall warrant the accuracy of all plans, maps and as­
builts provided to the City. 

(2) Within thirty (30) days of a written request from 
the City Engineer, the Franchisee shall furnish the City with 
information sufficient to reasonably demonstrate that the 
Franchisee has complied with all applicable requirements of this 
Franchise. 

(3) All books, records, maps, and other documents 
maintained by Franchisee with respect to its Facilities within the 
Rights-of-Way shall be made available for inspection by the City 
at reasonable times and intervals; provided, however, that nothing 
in this O shall be construed to require Franchisee to violate state 
or federal law regarding customer privacy, nor shall this O be 
construed to require Franchisee to disclose proprietary or 
confidential information without adequate safeguards for its 
confidential or proprietary nature. Unless otherwise permitted or 
required by State or federal law, nothing in this O shall be 
construed as permission to withhold relevant customer data from 
the City that the City requests in conjunction with a tax audit or 
review; provided, however, Franchisee may redact identifying 
information such as names, street addresses (excluding City and 
zip code), Social Security Numbers, or Employer Identification 
Numbers related to any confidentiality agreements Franchisee has 
with third parties. 

(4) Franchisee shall not be required to disclose 
information that it reasonably deems to be proprietary or 
confidential in nature; provided, however, Franchisee shall 
disclose such information to comply with a utility tax audit. 
Franchisee shall be responsible for clearly and conspicuously 
identifying the work as confidential or proprietary and shall 
provide a brief written explanation as to why such information is 
confidential and how it may be treated as such under State or 
federal law. In the event that the City receives a public records 
request under Chapter 42.56 RCW or similar law for the disclosure 
of information Franchisee has designated as confidential, trade 
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secret, or proprietary, the City shall promptly provide written 
notice of such disclosure so that Franchisee can take appropriate 
steps to protect its interests. 

(5) Nothing in O or O prohibits the City from complying 
with Chapter 42.56 RCW or any other applicable law or court order 
requiring the release of public records, and the City shall not be 
liable to Franchisee for compliance with any law or court order 
requiring the release of public records. The City shall comply 
with any injunction or court order obtained by Franchisee that 
prohibits the disclosure of any such confidential records; 
however, in the event a higher court overturns such injunction or 
court order and such higher court action is or has become final 
and non-appealable, Franchisee shall reimburse the City for any 
fines or penalties imposed for failure to disclose such records as 
required hereunder within sixty (60) days of a request from the 
City. 

( 6) On an annual basis, upon thirty ( 30) days prior 
written notice, the City shall have the right to conduct an 
independent audit of Franchisee's records reasonably related to 
the administration or enforcement of this Franchise, in accordance 
with GAAP. If the audit shows that tax or fee payments have been 
underpaid by three percent (3%) or more, Franchisee shall pay the 
total cost of the audit. 

Sec. 8. Work in the Rights-of-Way. 

( l) During any period of relocation, construction or 
maintenance, all work performed by Franchisee or its contractors 
shall be accomplished in a safe and workmanlike manner, so to 
minimize interference with the free passage of traffic and the 
free use of adjoining property, whether public or private. 
Franchisee shall at all times post and maintain proper barricades, 
flags, flaggers, lights, flares and other measures as required for 
the safety of all members of the general public and comply with 
all applicable safety regulations during such period of 
construction as required by the ordinances of the City or the laws 
of the State of Washington, including RCW 39. 04 .180 for the 
construction of trench safety systems. The provisions of this 0 
shall survive the expiration or termination of this Franchise and 
during such time as Franchisee continues to have Facilities in the 
Rights of Way. 

(2) Whenever Franchisee shall commence work in any 
Rights-of-Way for the purpose of excavation, installation, 
construction, repair, maintenance, or relocation of its 
Facilities, it shall apply to the City for a permit to do so and, 
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in addition, shall give the City at least ten (10) working days 
prior notice (except in the case of an emergency) of its intent to 
commence work in the Rights-of-Way. During the progress of the 
work, the Franchisee shall not unnecessarily obstruct the passage 
or proper use of the Rights-of-Way, and all work by the Franchisee 
in the area shall be performed in accordance with applicable City 
standards and specifications and warranted for a period of two (2) 
years. In no case shall any work commence within any Rights-of­
Way without a permit, except as otherwise provided in this 
Franchise. 

( 3) The City reserves the right to limit or exclude 
Franchisee's access to a specific route, public Right-of-Way or 
other location when, in the judgment of the Public Works Director 
there is inadequate space (including but not limited to compliance 
with ADA clearance requirements and maintaining a clear and safe 
passage through the Rights-of-Way), a pavement cutting moratorium, 
unnecessary damage to public property, public expense, 
inconvenience, interference with City utilities, or for any other 
reason determined by the Public Works Director. 

( 4) If the Franchisee shall at any time plan to make 
excavations in any area covered by this Franchise, the Franchisee 
shall afford the City, upon receipt of a written request to do so, 
an opportunity to share such excavation, PROVIDED THAT: 

(a) Such joint use shall not unreasonably delay the work 
of the Franchisee causing the excavation to be made; 

(b) Such joint use shall be arranged and accomplished 
on terms and conditions satisfactory to both parties; 
and 

(c) To the extent reasonably possible, Franchisee, at 
the direction of the City, shall cooperate with the City 
and provide other private utility companies with the 
opportunity to utilize joint or shared excavations in 
order to minimize disruption and damage to the Right­
of-Way, as well as to minimize traffic-related impacts. 

(d) Franchisee may only charge the incremental costs to 
the City of installing facilities supplied by the City 
in such joint or shared excavations. 

(5) At the discretion of the City Engineer and depending 
on the impact to the usage of the Rights-of-Way, Franchisee shall 
give reasonable advance notice of intended construction to 
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entities or persons adjacent to the affected area. Such notice 
shall contain the dates, contact number, nature and location of 
the work to be performed. Following performance of the work, 
Franchisee shall restore the Right-of-Way to City standards in 
effect at the time of construction except for any change in 
condition not caused by Franchisee. Any disturbance of 
landscaping, fencing, or other improvements on private property 
caused by Franchisee's work shall, at the sole expense of 
Franchisee, be promptly repaired and restored to the reasonable 
satisfaction of the property owner/resident. Notwithstanding the 
above, nothing herein shall give Franchisee the right to enter 
onto private property without the permission of such private 
property owner, or as otherwise authorized by applicable law. 

(6) Franchisee may trim trees upon and overhanging on 
public ways, streets, alleys, sidewalks, and other public places 
of the City so as to prevent the branches of such trees from coming 
in contact with Franchisee's Facilities. The right to trim trees 
in this O shall only apply to the extent necessary to protect above 
ground Facilities. Franchisee shall ensure that its tree trimming 
activities protect the appearance, integrity, and health of the 
trees to the extent reasonably possible. Franchisee shall be 
responsible for all debris removal from such activities. All 
trimming, except in emergency situations, is to be done after the 
explicit prior written notification and approval of the City and 
at the expense of Franchisee. Franchisee may contract for such 
services, however, any firm or individual so retained must first 
receive City permit approval prior to commencing such trimming. 
Nothing herein grants Franchisee any authority to act on behalf of 
the City, to enter upon any private property, or to trim any tree 
or natural growth encroaching into the Public Rights-of-Way. 
Franchisee shall be solely responsible and liable for any damage 
to any third parties' trees or natural growth caused by 
Franchisee's actions. Franchisee shall indemnify, defend and hold 
harmless the City from third-party claims of any nature arising 
out of any act or negligence of Franchisee with regard to tree 
and/or natural growth trimming, damage, and/ or removal. 
Franchisee shall reasonably compensate the City or the property 
owner for any damage caused by trimming, damage, or removal by 
Franchisee. Except in an emergency situation, all tree trimming 
must be performed under the direction of an arborist certified by 
the International Society of Arboriculture, and in a manner 
consistent with the most recent issue of "Standards of Pruning for 
Certified Arborists" as developed by the International Society of 
Arboriculture or its industry accepted equivalent (ANSI A300), 
unless otherwise approved by the City Engineer or his/her designee. 
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( 7) Franchisee shall meet with the City and other 
franchise holders and users of the Rights-of-Way upon written 
notice to schedule and coordinate construction in the Rights-of­
Way. All construction locations, activities, and schedules shall 
be coordinated, as ordered by the City to minimize public 
inconvenience, disruption or damages. 

(B)Franchisee shall inform the City with at least thirty 
(30) days' advance written notice that it is constructing, 
relocating, or placing ducts or conduits in the Rights-of-Way and 
provide the City with an opportunity to request that Franchisee 
provide the City with additional duct or conduit and related 
structures necessary to access the conduit pursuant to RCW 
35.99.070. 

(9) Franchisee shall maintain all above ground improvements 
that it places on City Rights-of-Way pursuant to this Franchise. 
In order to avoid interference with the City's ability to maintain 
the Right-of-Way, Franchisee shall provide a clear zone to meet 
the Public Works Engineering and Construction Standards. If 
Franchisee fails to comply with this provision, and by its failure, 
property is damaged, then Franchisee shall be responsible for all 
damages caused thereby, including restoration. 

Sec. 9. One Call Locator Service. Prior to doing any work in 
the Rights-of-Way, the Franchisee shall follow established 
procedures, including contacting the Utility Notification Center 
in Washington and comply with all applicable State statutes 
regarding the One Call Locator Service pursuant to Chapter 19.122 
RCW. Further, upon request, by the City or a third party, 
Franchisee shall locate its Facilities consistent with the 
requirements of Chapter 19.122 RCW. The City shall not be liable 
for any damages to Franchisee's Facilities or for interruptions in 
service to Franchisee's customers that are a direct result of 
Franchisee's failure to locate its Facilities within the 
prescribed time limits and guidelines established by the One Call 
Locator Service regardless of whether the City issued a permit. 

Sec. 10. Safety Requirements. 

(1) Franchisee shall, at all times, employ professional care 
and shall install and maintain and use industry-standard methods 
for preventing failures and accidents that are likely to cause 
damage, injuries, or nuisances to the public. All structures and 
all lines, equipment, and connections in, over, under, and upon 
the Rights-of-Ways, wherever situated or located, shall at all 
times be kept and maintained in a safe condition. Franchisee shall 
comply with all federal, State, and City safety requirements, 
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rules, regulations, laws, and practices, and employ all necessary 
devices as required by applicable law during the construction, 
operation, maintenance, upgrade, repair, or removal of its 
Facilities. Additionally, Franchisee shall keep its Facilities 
free of debris and anything of a dangerous, noxious or offensive 
nature or which would create a hazard or undue vibration, heat, 
noise or any interference with City services. By way of 
illustration and not limitation, Franchisee shall also comply with 
the applicable provisions of the National Electric Code, National 
Electrical Safety Code, FCC regulations, and Occupational Safety 
and Health Administration (OSHA) Standards. Upon reasonable 
notice to Franchisee, the City reserves the general right to 
inspect the Facilities to evaluate if they are constructed and 
maintained in a safe condition. 

(2) If an unsafe condition or a violation of Section 10.1 is 
found to exist, and becomes known to the City, the City agrees to 
give Franchisee written notice of such condition and afford 
Franchisee a reasonable opportunity to repair the same. If 
Franchisee fails to start to make the necessary repairs and 
alterations within the time frame specified in such notice (and 
pursue such cure to completion) , then the City may make such 
repairs or contract for them to be made. All costs, including 
administrative costs, incurred by the City in repairing any unsafe 
conditions shall be borne by Franchisee and reimbursed to the City 
pursuant to O and 0. 

(3) Additional safety standards include: 

(a) Franchisee shall endeavor to maintain all equipment lines 
and facilities in an orderly manner, including, but not 
limited to, the removal of all bundles of unused cable on any 
aerial facilities. 

(b) All installations of equipment, lines, and 
facilities shall be installed in accordance with 
standard engineering practices and shall comply 
federal, State, and local regulations, ordinances, 

ancillary 
industry­
with all 
and laws. 

(c) Any opening or obstruction in the Rights-of-Way or other 
public places made by Franchisee in the course of its 
operations shall be protected by Franchisee at all times by 
the placement of adequate barriers, fences, or boarding, the 
bounds of which, during periods of dusk and darkness, shall 
be clearly marked and visible. 
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(4) Stop Work Order. On notice from the City that any work 
is being performed contrary to the provisions of this Franchise, 
or in an unsafe or dangerous manner as determined by the City, or 
in violation of the terms of any applicable permit, laws, 
regulations, ordinances, or standards, the work may immediately be 
stopped by the City. The stop work order shall: 

(a) Be in writing; 

(b) Be given to the person doing the work or posted on 
the work site; 

(c) Be sent to Franchisee by overnight delivery; 

(d) Indicate the nature of the alleged violation or 
unsafe condition; and 

(e) Establish conditions under which work may be 
resumed. 

Sec. 11. Work of Contractors and Subcontractors. 

Franchisee's contractors and subcontractors shall be licensed and 
bonded in accordance with State law and the City's ordinances, 
regulations, and requirements. Work by contractors and 
subcontractors are subject to the same restrictions, limitations, 
and conditions as if the work were performed by Franchisee. 
Franchisee shall be responsible for all work performed by its 
contractors and subcontractors and others performing work on its 
behalf as if the work were performed by Franchisee and shall ensure 
that all such work is performed in compliance with this Franchise 
and applicable law. 

Sec. 12. Restoration after Construction. 

(1) Franchisee shall, promptly after installation, 
construction, relocation, maintenance, or repair of its 
Facilities, or within sixty (60) days after abandonment approved 
pursuant to 0, promptly remove any obstructions from the Rights­
of-Way and restore the surface of the Rights-of-Way to at least 
the same condition the Rights-of-Way were in immediately prior to 
any such installation, construction, relocation, maintenance or 
repair, provided Franchisee shall not be responsible for any 
changes to the Rights-of-Way not caused by Franchisee or anyone 
doing work for Franchisee nor for reasonable wear and tear. The 
Public Works Director or his/her designee shall have final approval 
of the condition of such Rights-of-Way after restoration. All 
concrete encased survey monuments that have been disturbed or 
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displaced by such work shall be restored pursuant to federal, state 
(such as Chapter 332-120 WAC), and local standards and 
specifications. 

( 2) Franchisee agrees to promptly complete all restoration 
work and to promptly repair any damage caused by work to the 
Franchise Area or other affected area at its sole cost and expense 
and according to the time and terms specified in the construction 
permit issued by the City. All work by Franchisee pursuant to 
this Franchise shall be performed in accordance with applicable 
City standards and warranted for a period of two (2) years and for 
undiscovered defects as is standard and customary for this type of 
work. 

(3) If conditions (e.g. weather) make the complete 
restoration required under this O impracticable, Franchisee shall 
temporarily restore the affected Right-of-Way or property. Such 
temporary restoration shall be at Franchisee's sole cost and 
expense. Franchisee shall promptly undertake and complete the 
required permanent restoration when conditions no longer make such 
permanent restoration impracticable. 

( 4) In the event Franchisee does not repair or restore a 
Right-of-Way as required under this Section 12 or an improvement 
in or to a Right-of-Way, then upon fifteen (15) days' notice to 
Franchisee, the City may repair the damage and shall be reimbursed 
its actual cost within sixty (60) days of submitting an invoice to 
Franchisee in accordance with the provisions of O and O. In 
addition, and pursuant to O and 0, the City may bill Franchisee 
for expenses associated with the inspection of such restoration 
work. The failure by Franchisee to complete such repairs shall be 
considered a breach of this Franchise and is subject to remedies 
by the City including the imposition of damages consistent with 0. 

(5) The provisions of this O shall survive the expiration 
or termination of this Franchise so long as Franchisee continues 
to have Facilities in the Rights-of-Way and has not completed all 
restoration to the City's standards. 

Sec. 13. Emergency Work/Dangerous Conditions. 

(1) In the event of any emergency in which any of 
Franchisee's Facilities located in the Rights-of-Way breaks, 
falls, becomes damaged, or if Franchisee's Facilities is otherwise 
in such a condition as to immediately endanger the property, life, 
heal th or safety of any person, entity or the City, Franchisee 
shall immediately take the proper emergency measures to repair its 



247

247

Ordinance No. 

Facilities, to cure or remedy the dangerous conditions for the 
protection of property, life, heal th or safety of any person, 
entity or the City without first applying for and obtaining a 
permit as required by this Franchise. However, this shall not 
relieve Franchisee from the requirement of obtaining any permits 
necessary for this purpose, and Franchisee shall apply for all 
such permits not later than the next succeeding day during which 
the Des Moines City Hall is open for business. The City retains 
the right and privilege to cut, move or remove any Facilities 
located within the Rights-of-Way of the City, as the City may 
determine to be necessary, appropriate or useful in response to 
any public health or safety emergency. 

(2) The City shall not be liable for any damage to or loss 
of Facilities within the Rights-of-Way as a result of or in 
connection with any public works, public improvements, 
construction, grading, excavation, filling, or work of any kind in 
the Rights-of-Way by or on behalf of the City, except to the extent 
directly and proximately caused by the sole negligence, 
intentional misconduct, or criminal actions of the City, its 
employees, contractors, or agents. The City shall further not be 
liable to Franchisee for any direct, indirect, or any other such 
damages suffered by any person or entity of any type as a direct 
or indirect result of the City's actions under this O except to 
the extent caused by the sole negligence, intentional misconduct, 
or criminal actions of the City, its employees, contractors, or 
agents. 

(3) Whenever the construction, installation or excavation 
of Facilities authorized by this Franchise has caused or 
contributed to a condition that appears to substantially impair 
the lateral support of the adjoining street or public place, or 
endangers the public, an adjoining public place, street utilities 
or City property, the Public Works Director may direct Franchisee, 
at Franchisee's own expense, to take reasonable action to protect 
the public, adjacent public places, City property or street 
utilities, and such action may include compliance within a 
prescribed time. In the event that Franchisee fails or refuses to 
promptly take the actions directed by the City, or fails to fully 
comply with such directions, or if emergency conditions exist which 
require immediate action, before the City can timely contact 
Franchisee to request Franchisee effect the immediate repair, the 
City may access the Facilities and take such reasonable actions as 
are necessary to protect the public, the adjacent streets, or 
street utilities, or to maintain the lateral support thereof, or 
reasonable actions regarded as necessary safety precautions, and 
Franchisee shall be liable to the City for the costs thereof. 
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Sec. 14. Recovery of Costs, Taxes and Fees. 

(1) Franchisee shall pay a fee for the actual administrative 
expenses incurred by the City that are directly related to the 
receiving and approving this Franchise pursuant to RCW 35.21.860, 
including the costs associated with the City's legal costs incurred 
in drafting and processing this Franchise. No permits shall be 
issued for the installation of authorized Facilities until such 
time as the City has received payment of this fee. Franchisee 
shall further be subject to all permit fees associated with 
activities undertaken through the authority granted in this 
Franchise or under the laws of the City. Where the City incurs 
costs and expenses for review, inspection, or supervision of 
activities, including but not limited to reasonable fees 
associated with attorneys, consultants, City Staff and City 
Attorney time, undertaken through the authority granted in this 
Franchise or any ordinances relating to the subject for which a 
permit fee is not established, Franchisee shall pay such costs and 
expenses directly to the City in accordance with the provisions of 
0 . 

(2) Franchisee shall promptly reimburse the City in 
accordance with the provisions of O and O for any and all costs 
the City reasonably incurs in response to any emergency situation 
involving Franchisee's Facilities, to the extent said emergency is 
not the fault of the City. The City agrees to simultaneously seek 
reimbursement from any franchisee or permit holder who caused or 
contributed to the emergency situation. 

(3) Franchisee shall reimburse the City within sixty (60) 
days of submittal by the City of an itemized billing for reasonably 
incurred costs, itemized by project, for Franchisee's 
proportionate share of all actual, identified expenses incurred by 
the City in planning, constructing, installing, repairing, 
altering, or maintaining any City facility as the result of the 
presence of Franchisee's Facilities in the Rights of Way. Such 
costs and expenses shall include, but not be limited to, 
Franchisee's proportionate cost of City personnel assigned to 
oversee or engage in any work in the Rights of Way as the result 
of the presence of Franchisee's Facilities in the Rights of Way. 
Such costs and expenses shall also include Franchisee's 
proportionate share of any time spent reviewing construction plans 
in order to either accomplish the relocation of Franchisee's 
Facilities or the routing or rerouting of any utilities so as not 
to interfere with Franchisee's Facilities. 

( 4) The time of City employees shall be charged at their 
respective rate of salary, including overtime if applicable, plus 
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benefits and reasonable overhead. Any other costs will be billed 
proportionately on an actual cost basis. All billings will be 
itemized so as to specifically identify the costs and expenses for 
each project for which the City claims reimbursement. A charge 
for the actual costs incurred in preparing the billing may also be 
included in said billing. At the City's option, the billing may 
be on an annual basis, but the City shall provide the Franchisee 
with the City's itemization of costs, in writing, at the conclusion 
of each project for information purposes. 

(5) Franchisee hereby warrants that its operations as 
authorized under this Franchise are those of a telephone business 
as defined in RCW 82.16.010, or service provider as defined in RCW 
35.21.860. As a result, the City will not impose a franchise fee 
under the terms of this Franchise, other than as described herein. 
The City hereby reserves its right to impose a franchise fee on 
Franchisee if Franchisee's operations as authorized by this 
Franchise change such that the statutory prohibitions of RCW 
35. 21. 8 60 no longer apply, or if statutory prohibitions on the 
imposition of such fees are removed. In either instance, the City 
also reserves its right to require that Franchisee obtain a 
separate Franchise for its change in use. Nothing contained herein 
shall preclude Franchisee from challenging any such new fee or 
separate agreement under applicable federal, State, or local laws. 

( 6) Franchisee acknowledges that certain of its business 
activities may be subject to taxation as a telephone business and 
that Franchisee shall pay to the City the rate applicable to such 
taxable services under Chapter 3.68 DMMC, and consistent with state 
and federal law. The parties agree that if there is a dispute 
regarding tax payments that the process in Des Moines Municipal 
Code Chapter 3.68 shall control. In that event, the City may not 
enforce remedies under O or commence a forfeiture or revocation 
process pursuant to O until the dispute is finally resolved either 
consistent with Chapter 3.68 DMMC or by judicial action and then 
only if the Franchisee does not comply with such resolution. The 
parties agree however, that nothing in this Franchise shall limit 
the City's power of taxation as may exist now or as later imposed 
by the City. This provision does not limit the City's power to 
amend Chapter 3.68 DMMC as may be permitted by law. 

Sec. 15. Small Cell Facilities. 

( 1) City Retains Approval Authority. The City shall have 
the authority at all times to control by appropriately exercised 
police powers through ordinance or regulation, consistent with 47 
U.S.C. § 253, 47 U.S.C. § 332(c) (7) and the laws of the State of 
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Washington, the location, elevation, manner of construction, and 
maintenance of any Small Cell Facilities by Franchisee, and 
Franchisee shall promptly conform with all such requirements, 
unless compliance would cause Franchisee to violate other 
requirements of law. This Franchise does not prohibit the City 
from exercising its rights under federal, state or local law to 
deny or give conditional approval to an application for a permit 
to construct any individual Small Cell Facility. 

(2) This Franchise is a City-wide franchise in that it 
encompasses all Rights of Way within the City, and an amendment to 
this Franchise shall not be required to authorize Small Cell 
Facilities at additional locations that have not been previously 
been identified. 

(3) (3)City Approvals and permits. Except as provided in 
the foregoing paragraph, the granting of this Franchise is not a 
substitute for any other City required approvals to construct 
Franchisee's Facilities in the rights-of-way ("City Approvals"). 
The parties agree that such City Approvals (except right-of-way 
use permits as described in section 8(2) are not considered use 
permits, as that term is defined in RCW 35.99.010. These City 
Approvals do not grant general authorization to enter and utilize 
the rights-of-way but rather grant Franchisee permission to build 
its specific Small Cell Facilities. Therefore, City Approvals are 
not subject to the thirty (30) day issuance requirement described 
in RCW 35. 99. 030. The parties recognize that this provision is 
specifically negotiated as consideration for designating the 
entire City as the Franchise Area. Such City Approvals shall be 
issued consistent with the Codes, state and federal laws governing 
wireless communication facility siting and shall be in addition to 
any permits required under section 8 ( 2) . This section does not 
affect the thirty (30) day issuance requirement described in RCW 
35.99.030 required for use permits such as right-of-way use permits 
and traffic control permits. 

(4) Preference for Existing Infrastructure; Site Specific 
Agreements. 

(a) Franchisee shall utilize existing infrastructure 
in the City whenever possible and consistent with the design, 
concealment and siting of the Codes. The erection of new poles or 
structures in the Right-of-Way may only be permitted if no other 
alternative space feasible for the installation of the Facility is 
available. In the event that existing infrastructure is not 
available or feasible for a Small Cell Facility, or if the City 
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prefers new poles or infrastructure in a particular area of the 
City, then Franchisee may request the placement of new or 
replacement structures in the Rights-of-Way consistent with the 
requirements of the Codes. 

(b) Franchisee acknowledges and agrees that if 
Franchisee requests to place new structures or replacement 
structures which are over sixty ( 60) feet in the Rights-of-Way 
then Franchisee may be required to enter into a site-specific 
agreement consistent with RCW 35.21.860 in order to construct such 
Facilities in the Right of Way. Such agreements may require a 
site-specific charge paid to the City. The approval of a site­
specific agreement is at the discretion of each of the parties 
thereto. 

(c) Replacement poles or structures which remain 
substantially similar to existing structures or deviate in height 
or design as permitted within the Codes are permissible provided 
that Franchisee, or the pole owner at the Franchisee's request, 
removes the old pole or structure promptly, but no more than thirty 
(30) days after the installation of the replacement pole or 
structure. 

(d) This O does not place an affirmative obligation 
on the City to allow the placement of new infrastructure on public 
property or in the Rights-of-Way, nor does it relieve Franchisee 
from any Code provision related to the siting of wireless 
facilities. 

(5) Concealment. Franchisee shall construct its Facilities 
consistent with the concealment or stealth requirements as 
described in the Codes or in the applicable permit(s), in order to 
minimize the visual impact of such Facilities. 

(6) Eligible Facilities Requests. The parties acknowledge 
that it is the intent of this Franchise to provide general 
authorization to use the Rights-of-Way for Small Cell Facilities. 
The designs approved by the City for the installation of Small 
Cell Facilities, including the dimensions and number of antennas 
and equipment boxes and the pole height are intended and stipulated 
to be concealment features when considering whether a proposed 
modification is a substantial change under Section 6409(a) of the 
Spectrum Act, 47 U.S.C. § 1455(a). 

(7) Inventory. Franchisee shall maintain a current 
inventory of Small Cell Facilities throughout the Term of this 
Franchise. Franchisee shall provide to the City a copy of the 
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inventory report no later than one hundred eighty (180) days after 
the Effective Date of this Franchise and shall be updated within 
thirty ( 30) days of a reasonable request by the City. The 
inventory report shall include GIS coordinates, date of 
installation, type of pole used for installation, description/type 
of installation for each Small Cell Facility installation and 
photographs taken before and after the installation of the Small 
Cell Facility and taken from the public street. Small Cell 
Facilities that are considered Deactivated Facilities, as 
described in Section 19 .1, shall be included in the inventory 
report and Franchisee shall provide the same information as is 
provided for active installations as well as the date the 
Facilities were deactivated and the date the Deactivated 
Facilities were removed from the Right-of-Way. The City shall 
compare the inventory report to its records to identify any 
discrepancies, and the parties will work together in good faith to 
resolve any discrepancies. Franchisee is not required to report 
on future inventory reports any Deactivated Facilities which were 
removed from the Right-of-Way since the last reported inventory 
and may thereafter omit reference to the Deactivated Facilities. 

( 8) Unauthorized Facilities. Any Small Cell Facilities 
installations in the City Right-of-Way that were not authorized 
under this Franchise or other required City Approval 
("Unauthorized Facilities") will be subject to the payment of an 
Unauthorized Facilities charge by Franchisee. City shall provide 
written notice to Franchisee of any Unauthorized Facilities 
identified by City staff and Franchisee shall have sixty (60) days 
thereafter in which to either ( i) establish that the site was 
authorized, or (ii) submit a complete application to the City for 
approval of the Unauthorized Facilities. Failure to do either of 
the foregoing within such 60-day period (or longer than sixty (60) 
days if necessary upon the City's consent so long as Franchisee 
can demonstrate that it has submitted a complete small cell permit 
application to the City) will result in the imposition of an 
Unauthorized Facilities charge in the amount of One Thousand and 
00/100 Dollars ($1000.00) per Unauthorized Facility, per day 
starting on the sixty-first (61 8 t) day, or the first day after the 
expiration of any extended period granted by the City, until such 
time as Franchisee has obtained approval for the Unauthorized 
Facilities or has otherwise removed such Facilities. If the City 
does not approve the application for such Unauthorized Facilities 
and Franchisee is unsuccessful in an appeal ( if an appeal is 
requested) , then Franchisee shall remove the Unauthorized 
Facilities from the City's Right-of-Way within thirty (30) days 
after the expiration of all appeal periods for such denial. This 
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Franchise remedy is in addition to any other remedy available to 
the City at law or equity. 

(9) Graffiti Abatement. As soon as practical, but not later 
than fourteen (14) days from the date Franchisee receives notice 
or is otherwise aware, Franchisee shall remove all graffiti on any 
of its Small Cell Facilities of which it is the owner of the pole 
or structure or on the Small Cells Facilities themselves attached 
to a third-party pole (i.e. graffiti on the shrouding protecting 
the radios) . The fore going shall not relieve Franchisee from 
complying with any City graffiti or visual blight ordinance or 
regulation. 

(10) Emissions Reports. 

(a) Franchisee is obligated to comply with all laws 
relating to allowable presence of or human exposure to 
Radiofrequency Radiation ("RFs") or Electromagnetic Fields 
( "EMFs") on or off any poles or structures in the Rights­
of-Way, including all applicable FCC standards, whether such 
RF or EMF presence or exposure results from the Small Cell 
Facility alone or from the cumulative effect of the Small 
Cell Facility added to all other sources operated by 
Franchisee or on behalf of Franchisee on or near the specific 
pole or structure. 

(b) Franchisee must provide to the City the results of 
an emissions report (the "Emissions Report") from a licensed 
professional engineer analyzing whether RF and EMF emissions 
at the proposed Small Cell Facility locations would comply 
with FCC standards. Franchisee may provide one Emissions 
Report within the same batch of applications if Franchisee 
is using the same Small Cell Facility configuration for all 
installations within that batch, or may submit one Emissions 
Report for each subgroup installation identified in the 
batch. 

( c) Nothing in this Franchise prohibits the City 
from requiring periodic testing of Franchisee's Facilities. 
The City may inspect any of Franchisee's Facilities and 
equipment located in the Rights-of-Way. If the City 
discovers that the emissions from a Facility exceeds the FCC 
standards, then the City may order Franchisee to immediately 
turn off the Facility or portion thereof committing the 
violation, until the emissions exposure is remedied. Such 
notification shall be made orally by calling 1-800-264-6620 
and by written notice pursuant to 0. Franchisee is required 
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to promptly turn off that portion of the Facility that is 
in violation, no later than forty-eight ( 48) hours after 
receipt of oral notice oral notice. If Franchisee's 
Facilities are found to exceed FCC standards, then 
Franchisee shall reimburse the City for any costs incurred 
by the City for testing the Facility and providing notice 
as described in O and 0. 

(11) Interference with Public Facilities. Franchisee's 
Small Cell Facilities shall not physically interfere or cause 
harmful interference, as defined in 47 CFR 15.3(m), with any City 
operations (including, but not limited to, traffic lights, public 
safety radio systems, or other City communications 
infrastructure), or the emergency communications operation or 
equipment. If the Small Cell Facilities cause such harmful 
interference, Franchisee shall respond to the City's request to 
address the source of the interference as soon as practicable, but 
in no event later than forty-eight ( 4 8) hours after receipt of 
notice. The City may require, by written notice, that Franchisee 
power down the specific Small Cell Facilities, or portion thereof, 
causing such interference if such interference is not remedied 
within forty-eight ( 4 8) hours after notice. If, within thirty 
(30) days after receipt of such written notice from the City of 
such interference, Franchisee has not abated such interference, 
such Small Cell Facility may be deemed an Unauthorized Facility 
and subject to the provisions of O or removal by the City 
consistent with 0. 

( 12) Interference with Other Facilities. Franchisee is 
solely responsible for determining whether its Small Cell 
Facilities interfere with telecommunications facilities of other 
utilities and franchisees within the Rights-of-Way. Franchisee 
shall comply with the rules and regulations of the Federal 
Communications Commission regarding radio frequency interference 
when siting its Small Cell Facilities within the Franchise Area. 
Franchisee, in the performance and exercise of its rights and 
obligations under this Franchise shall not physically or 
technically interfere in any manner with the existence and 
operation of any and all existing utilities, sanitary sewers, water 
mains, storm drains, gas mains, poles, aerial and underground 
electrical and telephone wires, electroliers, cable television, 
and other telecommunications, utility, or municipal property, 
without the express written approval of the owner or owners of the 
affected property or properties, except as expressly permitted by 
applicable law or this Franchise. 
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Sec. 16. Indemnification . 

( 1) Franchisee releases, covenants not to bring suit, 
and agrees to indemnify, defend, and hold harmless the City, its 
officers, employees, agents, volunteers and representatives from 
any and all claims, costs, judgments, awards, or liability to any 
person, for injury or death of any person, or damage to property 
caused by or arising out of any acts or omissions of Franchisee, 
its agents, servants, officers, or employees in the performance of 
this Franchise and any rights granted within this Franchise. 
Further, Franchisee shall indemnify, defend and hold harmless the 
City, its officers, employees, agents, volunteers and 
representatives from any and all claims, costs, judgments, awards 
or liability to any person arising from radio frequency emissions 
or radiation emitted from Franchisee's Facilities located in the 
Rights-of-Way, regardless of whether Franchisee's equipment 
complies with applicable federal statutes and/or FCC regulations 
related thereto. These indemnification obligations shall extend to 
claims that are not reduced to a suit and any claims that may be 
compromised, with Franchisee's prior written consent, prior to the 
culmination of any litigation or the institution of any litigation. 

( 2) Inspection or acceptance by the City of any work 
performed by Franchisee at the time of completion of construction 
shall not be grounds for avoidance by Franchisee of any of its 
obligations under this 0. 

( 3) The City shall promptly notify Franchisee of any 
claim or suit and request in writing that Franchisee indemnify the 
City. Franchisee may choose counsel to defend the City subject to 
this 0. City's failure to so notify and request indemnification 
shall not relieve Franchisee of any liability that Franchisee might 
have, except to the extent that such failure prejudices 
Franchisee's ability to defend such claim or suit. In the event 
that Franchisee refuses the tender of defense in any suit or any 
claim, as required pursuant to the indemnification provisions 
within this Franchise, and said refusal is subsequently determined 
by a court having jurisdiction (or such other tribunal that the 
parties shall agree to decide the matter), to have been a wrongful 
refusal on the part of Franchisee, Franchisee shall pay all of the 
City's reasonable costs for defense of the action, including all 
expert witness fees, costs, and attorney's fees, and including 
costs and fees incurred in recovering under this indemnification 
provision. If separate representation to fully protect the 
interests of both parties is necessary, such as a conflict of 



256

256

Ordinance No. 

interest between the City and the counsel selected by Franchisee 
to represent the City, then upon the prior written approval and 
consent of Franchisee, which shall not be unreasonably withheld, 
the City shall have the right to employ separate counsel in any 
action or proceeding and to participate in the investigation and 
defense thereof, and Franchisee shall pay the reasonable fees and 
expenses of such separate counsel, except that Franchisee shall 
not be required to pay the fees and expenses of separate counsel 
on behalf of the City for the City to bring or pursue any 
counterclaims or interpleader action, equitable relief, 
restraining order or injunction. The City's fees and expenses 
shall include all out-of-pocket expenses, such as consultants and 
expert witness fees, and shall also include the reasonable value 
of any services rendered by the counsel retained by the City but 
shall not include outside attorneys' fees for services that are 
unnecessarily duplicative of services provided the City by 
Franchisee. Each party agrees to cooperate and to cause its 
employees and agents to cooperate with the other party in the 
defense of any such claim and the relevant records of each party 
shall be available to the other party with respect to any such 
defense. 

(4) Except to the extent that damage or injury arises from 
the sole negligence or willful misconduct of the City, its 
officers, officials, employees or agents, the obligations of 
Franchisee under the indemnification provisions of this 0, and any 
other indemnification provision herein shall apply regardless of 
whether liability for damages arising out of bodily injury to 
persons or damages to property were caused or contributed to by 
the concurrent negligence of the City, its officers, officials, 
employees or agents and the Franchisee. Notwithstanding the 
proceeding sentence, to the extent the provisions of RCW 4.24.115 
are applicable, the parties agree that the indemnity provisions 
hereunder shall be deemed amended to conform to said statute and 
liability shall be allocated as provided therein. It is further 
specifically and expressly understood that the indemnification 
provided constitutes Franchisee's waiver of immunity under Title 
51 RCW, solely for the purposes of this indemnification, relating 
solely to indemnity claims made by the City directly against the 
Franchisee for claims made against the City by Franchisee's 
employees. This waiver has been mutually negotiated by the 
parties. 

(5) Notwithstanding any other provisions of this 0, 
Franchisee assumes the risk of damage to its Facilities located in 
the Rights of Way and upon City-owned property from activities 
conducted by the City, its officers, agents, employees, 
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volunteers, elected and appointed officials, and contractors, 
except to the extent any such damage or destruction is caused by 
or arises from any solely negligent, willful misconduct, or 
criminal actions on the part of the City, its officers, agents, 
employees, volunteers, or elected or appointed officials, or 
contractors. Franchisee releases and waives any and all such 
claims against the City, its officers, agents, employees, 
volunteers, or elected or appointed officials, or contractors. 
Franchisee further agrees to indemnify, hold harmless and defend 
the City against any claims for damages, including, but not limited 
to, business interruption damages, lost profits and consequential 
damages, brought by or under users of Franchisee's Facilities as 
the result of any interruption of service due to damage or 
destruction of Franchisee's Facilities caused by or arising out of 
activities conducted by the City, its officers, agents, employees 
or contractors, except to the extent any such damage or destruction 
is caused by or arises from the sole negligence or any willful 
misconduct on the part of the City, its officers, agents, 
employees, volunteers, or elected or appointed officials, or 
contractors. 

(6) The provisions of this Section 16 shall survive the 
expiration, revocation, or termination of this Franchise. 

Sec. 17. Insurance. 

(1) Franchisee shall procure and maintain for so long as 
Franchisee has Facilities in the Public Ways, insurance against 
claims for injuries to persons or damages to property which may 
arise from or in connection with the exercise of rights, privileges 
and authority granted to Franchisee. Franchisee shall require 
that every subcontractor maintain substantially the same insurance 
coverage with substantially the same policy limits as required of 
Franchisee. Franchisee shall procure insurance from insurers with 
a current A.M. Best rating of not less than A-. Franchisee shall 
provide a copy of a certificate of insurance and blanket additional 
insured endorsement to the City for its inspection at the time of 
acceptance of this Franchise, and such insurance certificate shall 
evidence a policy of insurance that includes: 

(a) Automobile Liability insurance with limits of 
no less than $5,000,000 combined single limit per 
occurrence for bodily injury and property damage. 

(b) Commercial General Liability insurance, 
written on an occurrence basis with limits of no less than 
$5,000,000 per occurrence for bodily injury and property 
damage and $5,000,000 general aggregate including personal 
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and advertising injury, blanket contractual; premises; -
operations; independent contractors; products and 
completed operations; and broad form property damage; 
explosion, collapse and underground (XCU) 

(c) Workers' Compensation coverage as required by 
the Industrial Insurance laws of the State of Washington 
and Employer's Liability with a limit of $1,000,000 each 
accident/disease/policy limit and 

(d) 

of no less 
aggregate. 

Excess Umbrella liability policy with limits 
than $5,000,000 per occurrence and in the 

(2) Payment of deductible or self-insured retention shall 
be the sole responsibility of Franchisee. Franchisee may utilize 
primary and umbrella liability insurance policies to satisfy the 
insurance policy limits required in this 0. Franchisee's umbrella 
liability insurance policy shall provide "follow form" coverage 
over its primary liability insurance policies. 

(3) The insurance policies, with the exception of Workers' 
Compensation and Employer's Liability obtained by Franchisee shall 
include the City, its officers, officials, employees, agents, and 
volunteers ("Additional Insureds"), as an additional insured with 
regard to activities performed by or on behalf of Franchisee. The 
coverage shall contain no special limitations on the scope of 
protection afforded to the Additional Insureds. In addition, the 
insurance policy shall contain a clause stating that coverage shall 
apply separately to each insured against whom a claim is made, or 
suit is brought, except with respect to the limits of the insurer's 
liability. Franchisee shall provide to the City upon acceptance 
a certificate of insurance and blanket additional insured 
endorsement. Receipt by the City of any certificate showing less 
coverage than required is not a waiver of Franchisee's obligations 
to fulfill the requirements. Franchisee's insurance shall be 
primary insurance with respect to the Additional Insureds. Any 
insurance maintained by the Additional Insureds shall be in excess 
of Franchisee's insurance and shall not contribute with it. 

(4) Upon receipt of notice from its insurer(s) Franchisee 
shall provide the City with thirty (30) days prior written notice 
of any cancellation of any insurance policy, required pursuant to 
this O. Franchisee shall, prior to the effective date of such 
cancellation, obtain replacement insurance policies meeting the 
requirements of this 0. Failure to provide the insurance 
cancellation notice and to furnish to the City replacement 
insurance policies meeting the requirements of this O shall be 
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considered a material breach of this Franchise and subject to the 
City's election of remedies described in O below. Notwithstanding 
the cure period described in 0, the City may pursue its remedies 
immediately upon a failure to furnish replacement insurance. 

(5) Franchisee's maintenance of insurance as required by 
this Section 17 shall not be construed to limit the liability of 
Franchisee to the coverage provided by such insurance, or otherwise 
limit the City's recourse to any remedy available at law or equity. 
Further, Franchisee's maintenance of insurance policies required 
by this Franchise shall not be construed to excuse unfaithful 
performance by Franchisee. 

(6) The City may review all insurance limits once every 
calendar year during the Term and may make reasonable adjustments 
in the limits upon thirty ( 30) days' prior written notice to 
Franchisee. Franchisee shall then issue a certificate of insurance 
to the City showing compliance with these adjustments. Upon 
request by the City, Franchisee shall furnish certified copies of 
all required insurance policies, including endorsements, required 
in this Franchise and evidence of all contractors' coverage. 

(7) As of the Effective Date of this Franchise, Franchisee 
is not self-insured. Should Franchisee wish to become self-insured 
at the levels outlined in this Franchise at a later date. 
Franchisee shall comply with the following: (i) provide the City, 
upon request, a copy of Franchisee's, or its parent company's, 
most recent audited financial statements, if such financial 
statements are not otherwise publicly available; (ii) Franchisee 
or its parent company is responsible for all payments within the 
self-insured retention; and (iii) Franchisee assumes all defense 
and indemnity obligations as outlined in the indemnification 
section of this Franchise. 

Sec. 18. Abandonment of Franchisee's Telecommunications 
Network. 

(1) Where any Facilities or portions of Facilities are no 
longer needed, and their use is to be discontinued, the Franchisee 
shall immediately report such Facilities in writing ("Deactivated 
Facilities") to the Public Works Director. This notification is 
in addition to the inventory revisions addressed in 0. Deactivated 
Facilities, or portions thereof, shall be completely removed 
within ninety (90) days and the site, pole or infrastructure 
restored to its pre-existing condition. 

(2) If Franchisee leases a structure from a landlord and 
such landlord later abandons the structure, Franchisee shall 
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remove its Facilities from the abandoned structure within ninety 
(90) days of such notification from the landlord at no cost to the 
City and shall remove the pole if so required by the landlord. 
Notwithstanding the preceding sentence, the timelines determined 
by the City for relocation projects described in O above shall 
apply. 

( 3) Upon the expiration, termination, or revocation of 
the rights granted under this Franchise, Franchisee shall remove 
all of its Facilities from the Rights-of-Way within ninety (90) 
days of receiving written notice from the Public Works Director or 
his/her designee. The Facilities, in whole or in part, may not be 
abandoned by Franchisee without written approval by the City. Any 
plan for abandonment or removal of Franchisee's Facilities must be 
first approved by the Public Works Director or his/her designee, 
and all necessary permits must be obtained prior to such work. 
Franchisee shall restore the Rights-of-Way to at least the same 
condition the Rights-of-Way were in immediately prior to any such 
installation, construction, relocation, maintenance or repair, 
provided Franchisee shall not be responsible for any changes to 
the Rights-of-Way not caused by Franchisee or any person doing 
work for Franchisee. Franchisee shall be solely responsible for 
all costs associated with removing its Facilities. 

(4) Notwithstanding O above, the City may permit 
Franchisee's Facilities to be abandoned in place in such a manner 
as the City may prescribe. Upon permanent abandonment, and 
Franchisee's agreement to transfer ownership of the Facilities to 
the City, Franchisee shall submit to the City a proposal and 
instruments for transferring ownership to the City. 

( 5) Any Facilities which are not removed within one 
hundred and eighty (180) days of either the date of termination or 
revocation of this Franchise or the date the City issued a permit 
authorizing removal, whichever is later, shall automatically 
become the property of the City. Any costs incurred by the City 
in safeguarding such Facilities or removing the Facilities shall 
be reimbursed by Franchisee. Nothing contained within this O shall 
prevent the City from compelling Franchisee to remove any such 
Facilities through judicial action when the City has not permitted 
Franchisee to abandon said Facilities in place. 

(6) The provisions of this Section 18 shall survive the 
expiration, revocation, or termination of this Franchise and for 
so long as Franchisee has Facilities in Rights-of-Way. 
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Sec. 19. Bonds 

(1) Franchisee shall furnish a performance bond 
("Performance Bond") written by a corporate surety reasonably 
acceptable to the City equal to at least 120% of the estimated 
cost of constructing Franchisee's Facilities within the Rights­
of-Way of the City prior to commencement of any such work or such 
other amount as deemed appropriate by the Public Works Director. 
The Performance Bond shall guarantee the following: ( 1) timely 
completion of construction; ( 2) construction in compliance with 
all applicable plans, permits, technical codes, and standards; (3) 
proper location of the Facilities as specified by the City; ( 4) 
restoration of the Rights-of-Way and other City properties 
affected by the construction; (5) submission of as-built drawings 
after completion of construction; and ( 6) timely payment and 
satisfaction of all claims, demands, or liens for labor, materials, 
or services provided in connection with the work which could be 
asserted against the City or City property. Said bond must remain 
in full force until the completion of construction, including final 
inspection, corrections, and final approval of the work, recording 
of all easements, provision of as-built drawings, and the posting 
of a Maintenance Bond as described in O. Compliance with the 
Performance Bond requirement of the City's current Design and 
Construction Standards shall satisfy the provisions of this 0. In 
lieu of a separate Performance Bond for individual projects 
involving work in the Franchise Area, Franchisee may satisfy the 
City's bond requirements by posting a single on-going performance 
bond in an amount approved by City. 

( 2) Maintenance Bond. Franchisee shall furnish a two ( 2) 
year maintenance bond ("Maintenance Bond"), or other surety 
acceptable to the City, at the time of final acceptance of 
construction work on Facilities within the Rights-of-Way. The 
Maintenance Bond amount will be equal to ten percent (10%) of the 
documented final cost of the construction work. The Maintenance 
Bond in this O must be in place prior to City's release of the 
bond required by 0. Compliance with the Maintenance Bond 
requirement of the City's current Design and Construction 
Standards shall satisfy the provisions of this 0. 

( 3) Franchise Bond. Franchisee shall provide City with a 
bond in the amount of Fifty Thousand Dollars ($50,000.00) 
("Franchise Bond") running or renewable for the term of this 
Franchise, in a form and substance reasonably acceptable to City. 
In the event Franchisee shall fail to substantially comply with 
any one or more of the provisions of this Franchise following 
notice and a reasonable opportunity to cure, then there shall be 
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recovered jointly and severally from Franchisee and the bond any 
actual damages suffered by City as a result thereof, including but 
not limited to staff time, material and equipment costs, 
compensation or indemnification of third parties, and the cost of 
removal or abandonment of facilities hereinabove described. 
Franchisee specifically agrees that its failure to comply with the 
terms of this O shall constitute a material breach of this 
Franchise. The amount of the bond shall not be construed to limit 
Franchisee's liability or to limit the City's recourse to any 
remedy to which the City is otherwise entitled at law or in equity. 

Sec. 20. Remedies to Enforce Compliance. 

(1) The City may elect, without any prejudice to any of its 
other legal rights and remedies, to obtain an order from the 
superior court having jurisdiction compelling Franchisee to comply 
with the provisions of the Franchise and to recover damages and 
costs incurred by the City by reason of Franchisee's failure to 
comply. In addition to any other remedy provided herein, the City 
reserves the right to pursue any remedy to compel or force 
Franchisee and/or its successors and assigns to comply with the 
terms hereof, and the pursuit of any right or remedy by the City 
shall not prevent the City from thereafter declaring a forfeiture 
or revocation for breach of the conditions herein. Provided, 
further, that by entering into this Franchise, it is not the 
intention of the City or Franchisee to waive any other rights, 
remedies, or obligations as otherwise provided by law equity, or 
otherwise, and nothing contained here shall be deemed or construed 
to affect any such waiver. 

(2) If Franchisee shall violate, or fail to comply with any 
of the provisions of this Franchise, or should it fail to heed or 
comply with any notice given to Franchisee under the provisions of 
this Franchise, the City shall provide Franchisee with written 
notice specifying with reasonable particularity the nature of any 
such breach and Franchisee shall undertake all commercially 
reasonable efforts to cure such breach within thirty (30) days of 
receipt of notification. If the parties reasonably determine the 
breach cannot be cured within (30) thirty days, the City may 
specify a longer cure period, and condition the extension of time 
on Franchisee's submittal of a plan to cure the breach within the 
specified period, commencement of work within the original thirty 
( 30) day cure period, and diligent prosecution of the work to 
completion. If the breach is not cured within the specified time, 
or Franchisee does not comply with the specified conditions, the 
City may, at its discretion, (1) commence revocation proceedings, 
pursuant to Section 21, or (2) claim damages of Two Hundred Fifty 
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Dollars ($250.00) per day against the Franchise Bond set forth in 
0, or (3) suspend the issuance of additional permits, or (4) pursue 
other remedies as described in O above. 

Sec. 21. Forfeiture and Revocation. If Franchisee 
willfully violates or fails to comply with any material provisions 
of this Franchise, then at the election of the Des Moines City 
Council after at least thirty · (30) days written notice to 
Franchisee specifying the alleged violation or failure and an 
opportunity to cure, the City may revoke all rights conferred and 
this Franchise may be revoked by the City Council after a hearing 
held upon such notice to Franchisee. Such hearing shall be open 
to the public and Franchisee and other interested parties may offer 
written and/or oral evidence explaining or mitigating such alleged 
noncompliance. Within thirty (30) days after the hearing, the Des 
Moines City Council, on the basis of the record, will make the 
determination as to whether there is cause for revocation, whether 
the Franchise will be terminated, or whether lesser sanctions 
should otherwise be imposed. The Des Moines City Council may in 
its sole discretion fix an additional time period to cure 
violations. If the deficiency has not been cured at the expiration 
of any additional time period or if the Des Moines City Council 
does not grant any additional period, the Des Moines City Council 
may by resolution declare the Franchise to be revoked and forfeited 
or impose lesser sanctions. If Franchisee appeals revocation and 
termination, such revocation may be held in abeyance pending 
judicial review by a court of competent jurisdiction, provided 
Franchisee is otherwise in compliance with the Franchise. 

Sec. 22. Non-Waiver. The failure of the City to insist 
upon strict performance of any of the covenants and agreements of 
this Franchise or to exercise any option herein conferred in any 
one or more instances, shall not be construed to be a waiver or 
relinquishment of any such covenants, agreements or option or any 
other covenants, agreements or option. 

Sec. 23. City Ordinances and Regulations. Nothing herein 
shall be deemed to restrict the City's ability to adopt and enforce 
all necessary and appropriate ordinances regulating the 
performance of the conditions of this Franchise, including any 
valid ordinance made in the exercise of its police powers in the 
interest of public safety and for the welfare of the public. The 
City shall have the authority at all times to reasonably control 
by appropriate regulations the location, elevation, manner of 
construction and maintenance of Facilities by Franchisee, and 
Franchisee shall promptly conform with all such regulations, 
unless compliance would cause Franchisee to violate other 
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requirements of law. In the event of a conflict between the 
provisions of this Franchise and any other generally applicable 
ordinance(s) enacted under the City's police power authority, such 
other ordinances(s) shall take precedence over the provisions set 
forth herein. 

Sec. 24. Cost of Publication. The cost of publication 
of this Franchise shall be borne by Franchisee. 

Sec. 25. Acceptance. Franchisee shall execute and 
return to the City its execution and acceptance of this Franchise 
in the form attached hereto as Exhibit A. In addition, Franchisee 
shall submit proof of insurance obtained and additional insured 
endorsement pursuant to 0, any Performance Bond, if applicable, 
pursuant to O and the Franchise Bond required pursuant to 0. The 
administrative fee pursuant to O is due within thirty (30) days of 
receipt of the invoice from the City. 

Sec. 26. Survival. All of the provisions, conditions, 
and requirements of 0, 0, 0, 0, 0, 0, 0, 0, and O of this Franchise 
shall be in addition to any and all other obligations and 
liabilities Franchisee may have to the City at common law, by 
statute, or by contract, and shall survive the City's Franchise to 
Franchisee for the use of the Franchise Area, and any renewals or 
extensions thereof. All of the provisions, conditions, 
regulations and requirements contained in this Franchise shall 
further be binding upon the heirs, successors, executors, 
administrators, legal representatives and assigns of Franchisee 
and all privileges, as well as all obligations and liabilities of 
Franchisee shall inure to its heirs, successors and assigns equally 
as if they were specifically mentioned where Franchisee is named 
herein. 

Sec. 27. Assignment. 

( 1) This Franchise may not be directly or indirectly 
assigned, transferred, or disposed of by sale, merger, 
consolidation or other act of Franchisee, by operation of law or 
otherwise, unless approved in writing by the City, which approval 
shall not be unreasonably withheld, conditioned or delayed. The 
above notwithstanding, Franchisee may freely assign this Franchise 
in whole or in part to a parent, subsidiary, or affiliated entity, 
unless there is a change of control as described in O below, or 
for collateral security purposes. Franchisee shall provide 
prompt, written notice to the City of any such assignment. In the 
case of transfer or assignment as security by mortgage or other 
security instrument in whole or in part to secure indebtedness, 
such consent shall not be required unless and until the secured 
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party elects to realize upon the collateral. For purposes of this 
0, no assignment or transfer of this Franchise shall be deemed to 
occur based on the public trading of Franchisee's stock; provided, 
however, any tender offer, merger, or similar transaction 
resulting in a change of control shall be subject to the provisions 
of this Franchise. 

(2) Any transactions that singularly or collectively 
result in a change of more than fifty percent ( 50%) of the: 
ultimate ownership or working control of Franchisee, ownership or 
working control of the Facilities, ownership or working control of 
affiliated entities having ownership or working control of 
Franchisee or of the Facilities, or of control of the capacity or 
bandwidth of Franchisee's Facilities, shall be considered an 
assignment or transfer requiring City approval. Transactions 
between affiliated entities are not exempt from City approval if 
there is a change in control as described in the preceding 
sentence. Franchisee shall promptly notify the City prior to any 
proposed change in, or transfer of, or acquisition by any other 
party of control of Franchisee. Every change, transfer, or 
acquisition of control of Franchisee shall cause a review of the 
proposed transfer. The City shall approve or deny such request for 
an assignment or transfer requiring City's consent within one­
hundred twenty (120) days of a completed application from 
Franchisee, unless a longer period of time is mutually agreed to 
by the parties or when a delay in the action taken by the City is 
due to the schedule of the City Council and action cannot 
reasonably be obtained within the one hundred twenty (120) day 
period. In the event that the City adopts a resolution denying 
its consent and such change, transfer, or acquisition of control 
has been affected, the City may revoke this Franchise, following 
the revocation procedure described in O above. The assignee or 
transferee must have the legal, technical, financial, and other 
requisite qualifications to own, hold, and operate Franchisee's 
Services. Franchisee shall reimburse the City for all direct and 
indirect costs and expenses reasonably incurred by the City in 
considering a request to transfer or assign this Franchise, in 
accordance with the provisions of O and O, and shall pay the 
applicable application fee. 

(3) Franchisee may, without prior consent from the City: 
(i) lease the Facilities, or any portion, to another person; (ii) 
grant an indefeasible right of user interest in the Facilities, or 
any portion, to another person; or (iii) offer to provide capacity 
or bandwidth in its Facilities to another person, provided further, 
that Franchisee shall at all times retain exclusive control over 
its Facilities and remain fully responsible for compliance with 
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the terms of this Franchise, and Franchisee shall furnish, upon 
request from the City, proof of any such lease or agreement, to 
include the first and last page the lease or agreement, provided 
that Franchisee may redact the name, street address (except for 
City and zip code), Social Security Numbers, Employer 
Identification Numbers or similar identifying information, and 
other information considered confidential under applicable laws 
provided in such lease or agreement, and the lessee complies, to 
the extent applicable, with the requirements of this Franchise and 
applicable City codes. Franchisee's obligation to remain fully 
responsible for compliance with the terms under this O shall 
survive the expiration of this Franchise but only if and to the 
extent and for so long as Franchisee is still the owner or has 
exclusive control over the Facilities used by a third party. 

Sec. 28. Extension. If this Franchise expires without 
renewal, the City may, subject to applicable law: 

(1) Allow Franchisee to maintain and operate its 
Facilities on a month-to-month basis, provided 
that Franchisee maintains insurance for such 
Facilities during such period and continues to 
comply with this Franchise; or 

(2) The City may order the removal of any and all 
Facilities at Franchisee's sole cost and expense 
consistent with 0. 

Sec. 29. Entire Agreement. This Franchise constitutes 
the entire understanding and agreement between the parties as to 
the subject matter herein and no other agreements or 
understandings, written or otherwise, shall be binding upon the 
parties upon execution of this Franchise. 

Sec. 30. Eminent Domain. The existence of this Franchise 
shall not preclude the City from acquiring by condemnation in 
accordance with applicable law, all or a portion of the 
Franchisee's Facilities for the fair market value thereof. In 
determining the value of such Facilities, no value shall be 
attributed to the right to occupy the area conferred by this 
Franchise. 

Sec. 31. Vacation. If at any time the City, by ordinance, 
vacates all or any portion of the area affected by this Franchise, 
the City shall not be liable for any damages or loss to the 
Franchisee by reason of such vacation. The City shall notify the 
Franchisee in writing not less than sixty (60) days before vacating 
all or any portion of any such area. The City may, after sixty 
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(60) days written notice to the Franchisee, terminate this 
Franchise with respect to such vacated area. 

Sec. 32. Notice. Any notice required or permitted under 
this Franchise shall be in writing, and shall be delivered 
personally, delivered by a nationally recognized overnight 
courier, or sent by registered or certified mail, return receipt 
requested, to the other party at the address listed below. If 
such notice, demand or other communication shall be served 
personally, service shall be conclusively deemed made at the time 
of such personal service. If such notice, demand or other 
communication is given by overnight delivery, it shall be 
conclusively deemed given the day after it was sent to the party 
to whom such notice, demand or other communication is to be given. 
If such notice, demand or other communication is given by mail, it 
shall be conclusively deemed given three ( 3) days after it was 
deposited in the United States mail addressed to the party to whom 
such notice, demand or other communication is to be given. 

CITY OF DES MOINES: 

Attn: City Manager 
21630 11th Ave S, Suite A 
Des Moines, WA 98198 

With a copy to: 

CITY OF DES MOINES 
Attn: City Clerk 
21630 11th Ave S, Suite A 
Des Moines, WA 98198 

Franchisee: 
Attn: CFO 
Address: 3030 Warrenville Road, 
Suite 340 
Lisle, Illinois 60532 

With a Copy to: General Counsel 
at same address 

Sec. 33. Severability. If any section, sentence, clause 
or phrase of this Franchise should be held to be invalid or 
unconstitutional by a court of competent jurisdiction, such 
invalidity or unconstitutionality shall not affect the validity or 
constitutionality of any other section, sentence, clause or phrase 
of this Franchise unless such invalidity or unconstitutionality 
materially alters the rights, privileges, duties, or obligations 
hereunder, in which event either party may request renegotiation 
of those remaining terms of this Franchise materially affected by 
such court's ruling. 

Sec. 34. Compliance with All Applicable Laws. Franchisee 
agrees to comply with all present and future federal and state 
laws, ordinances, rules and regulations. Nothing herein shall be 
deemed to restrict the City's ability to adopt and enforce all 
necessary and appropriate ordinances regulating the performance of 



268

268

Ordinance No. 

the conditions of this Franchise, including any valid ordinance 
made in the exercise of its police powers in the interest of public 
safety and for the welfare of the public. The City shall have , the 
authority at all times to reasonably control by appropriate 
regulations the location, elevation, manner of construction and 
maintenance of Facilities by Franchisee, and Franchisee shall 
promptly conform with all such regulations, unless compliance 
would cause Franchisee to violate other requirements of law. 
Franchisee further expressly acknowledges that following the 
approval of this Franchise, the City may modify its Codes to 
address small cell deployment and such Code modifications shall 
apply to Franchisee's Facilities, except to the extent of a vested 
right or right under state or federal law. In the event of a 
conflict between the provisions of this Franchise and any other 
generally applicable ordinance(s) enacted under the City's police 
power authority, such other ordinances ( s) shall take precedence 
over the provisions set forth herein. Notwithstanding the 
foregoing, Franchisee shall not be required to comply with any new 
ordinances to the extent that they impact existing Facilities to 
which Franchisee has a vested right in accordance with the vested 
rights doctrine under Washington case law or as codified at RCW 
19.27.095. 

Sec. 35. Amendment. The City reserves the right at any 
time to amend this Franchise to conform to any hereafter enacted, 
amended, or adopted federal or state statute or regulation relating 
to the public health, safety, and welfare, or relating to roadway 
regulation, or a City ordinance enacted pursuant to such federal 
or state statute or regulation upon providing Franchisee with 
ninety (90) days written notice of its action setting forth the 
full text of the amendment and identifying the statute, regulation, 
or ordinance requiring the amendment. Said amendment shall become 
automatically effective upon expiration of the notice period 
unless, before expiration of that period, Franchisee makes a 
written request for negotiations over the terms of the amendment. 
If the parties do not reach agreement as to the terms of the 
amendment within thirty (30) days of the call for negotiations, 
the parties shall submit the issue to non-binding mediation. If 
such mediation is unsuccessful, the parties may then submit the 
issue to a court of competent jurisdiction. 

Sec. 36. Attorneys' Fees. If a suit or other action is 
instituted in connection with any controversy arising out of this 
Franchise, the prevailing party shall be entitled to recover all 
of its costs and expenses, including such sum as the court may 
judge as reasonable for attorneys' fees, costs, expenses and 
attorneys' fees upon appeal of any judgment or ruling. 
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Sec. 37. Hazardous Substances. Franchisee shall not 
introduce or use any hazardous substances (chemical or waste), in 
violation of any applicable law or regulation, nor shall Franchisee 
allow any of its agents, contractors or any person under its 
control to do the same. Franchisee will be solely responsible for 
and will defend, indemnify and hold the City, its officers, 
officials, employees, agents and volunteers harmless from and 
against any and all claims, costs and liabilities including 
reasonable attorneys' fees and costs, arising out of or in 
connection with the cleanup or restoration of the property 
associated with Franchisee's use, storage, or disposal of 
hazardous substances, whether or not intentional, and the use, 
storage or disposal of such substances by Franchisee's agents, 
contractors or other persons acting under Franchisee's control, 
whether or not intentional. 

Sec. 38 Licenses, Fees and Taxes. Prior to 
constructing any improvements, Franchisee shall obtain a business 
or utility license from the City. Franchisee shall pay promptly 
and before they become delinquent, all taxes on personal property 
and improvements owned or placed by Franchisee and shall pay all 
license fees and public utility charges relating to the conduct of 
its business, shall pay for all permits, licenses and zoning 
approvals, shall pay any other applicable tax unless documentation 
of exemption is provided to the City and shall pay utility taxes 
and license fees imposed by the City. 

Sec. 39. Miscellaneous. 

(1) City and Franchisee respectively represent that its 
signatory is duly authorized and has full right, power and 
authority to execute this Franchise. 

( 2) This Franchise shall be construed in accordance 
with the laws of the State of Washington. Venue for any dispute 
related to this Franchise shall be the United States District Court 
for the Western District of Washington, or King County Superior 
Court. 

( 3) Section captions and headings are intended solely 
to facilitate the reading thereof. Such captions and headings 
shall not affect the meaning or interpretation of the text herein. 

(4) Where the context so requires, the singular shall 
include the plural and the plural includes the singular. 

( 5) Franchisee shall be responsible for obtaining all 
other necessary approvals, authorizations and agreements from any 
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party or entity and it is acknowledged and agreed that the City is 
making no representation, warranty or covenant whether any of the 
foregoing approvals, authorizations or agreements are required or 
have been obtained by Franchisee by any person or entity. 

( 6) This Franchise may be enforced at both law and 
equity. 

(7) Franchisee acknowledges that it, and not the City, 
shall be responsible for the premises and equipment's compliance 
with all marking and lighting requirements of the F'AA and the FCC. 
Franchisee shall indemnify and hold the City harmless from any 
fines or other liabilities caused by Franchisee's failure to comply 
with such requirements. Should Franchisee or the City be cited by 
either the FCC or the F'AA because the Facilities or the 
Franchisee's equipment is not in compliance and should Franchisee 
fail to cure the conditions of noncompliance within the timeframe 
allowed by the citing agency, the City may either terminate this 
Franchise immediately on notice to the Franchisee or proceed to 
cure the conditions of noncompliance at the Franchisee's expense. 

Sec. 40. Ordinance Effective Date. This Ordinance, 
being an exercise of a power specifically delegated to the City 
legislative body, is not subject to referendum, and shall take 
effect five (5) days after passage and publication of an approved 
summary thereof consisting of the title ("Effective Date"). 

PASSED BY the City 
day of 

thereof this 

APPROVED AS TO FORM: 

City Attorney 

ATTEST : 

Council of the City of Des Moines this 
2019 and signed in authentication 

day of , 2019. 

M A Y O R 
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City Clerk 

Published: 

ORDINANCE NO. 

LEGAL NOTICE 

SUMMARY OF ADOPTED ORDINANCE 

CITY OF DES MOINES 

, Adopted --- -----------
DESCRIPTION OF MAIN POINTS OF THE ORDINANCE: 

, 2019. 

This Ordinance grants to Extenet Systems, Inc. and its affiliates, 
successors and assigns, the right, privilege, authority and 
nonexclusive Franchise for ten (10) years, to construct, maintain, 
operate, replace, and repair a telecommunications network, in, 
across, over, along, under, through and below certain designated 
public rights-of-way of the City of Des Moines, Washington. 

The full text of the Ordinance will be mailed without cost upon 
request. 

Bonnie Wilkins, CMC 
City Clerk 
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Published: , 2019 -----------

EXHIBIT A 

STATEMENT OF ACCEPTANCE 

, for itself, its successors ---------------------and assigns, hereby accepts and agrees to be bound by all lawful 
terms, conditions and provisions of the Franchise attached hereto 
and incorporated herein by this reference. 

By: 

Name: 
Title: 

STATE OF 

COUNTY OF 
) ss. 

) 

Date: 
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On this day of 201_, before me the 
undersigned, a Notary Public in and for the State of 

duly commissioned and sworn, personally 
appeared, of , the company 
that executed the within and foregoing instrument, and 
acknowledged the said instrument to be the free and voluntary act 
and deed of said company, for the uses and purposes therein 
mentioned, and on oath stated that he/she is authorized to execute 
said instrument. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my 
official seal on the date hereinabove set forth. 

Signature 

NOTARY PUBLIC in and for the State of 
at 

MY COMMISSION EXPIRES: 

-----------
, residing 
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4th of July, 2019
DES MOINES POLICE DEPARTMENT 



Community Input Forum-June 20th, 2019

Purpose: 
To meet with several community stakeholders before the 4th of July to 

formalize a collaborative fireworks plan, advertise our strategy and 
commit to doing the best we can. 

Present:
Community Representatives
Police Advisory Representatives



Action Plan-Education Campaign

• Initiate Social Media Campaign: 
• Explaining fireworks are illegal in Des Moines, $513 fine
• FACEBOOK, TWITTER

• Work with apartment complex managers to get the word out
• Use Block Watch Captains to get the word out
• Advertise extra officers will be out on patrol 
• Use reader boards on Marine View Drive explaining the law
• Use channel 21 to advertise
• Use of traditional media as a source (Channel 7) 



Action Plan-Enforcement Campaign
“YOU LIGHT IT, WE WRITE IT”

• Similar to a “click-it-or-ticket” or “drive hammered get nailed” 
emphasis strategy 

• Educate Police Department staff on enforcement emphasis
• July 1-July 7 operational period
• Extra officers staffed to respond to firework complaint calls and to 

proactively initiate contact with firework violators 
• Designate 2 officers on July 4th to respond to firework calls, beyond 

regular staffing and in addition to Special Event Officers 
• Seizure of fireworks when located





Seizures 
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2019 Firework Calls
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2020 Action Plan

• Community Input Forum
• Social and Traditional Media Campaign
• Enforcement Campaign
• Involvement of Community Action Groups
• Increase community involvement in Forum

Police@desmoineswa.gov
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PROJECT BRIEFING  

North Marina Parking Lot 
Bulkhead and Restroom Replacement

Andrew Merges, P.E., Executive MPA
Transportation & Engineering Services Manager



NORTH MARINA PARKING LOT 
BULKHEAD AND RESTROOM REPLACEMENT

 BACKGROUND
 Bulkhead for the North Lot Completed 1979  

 Timber waler, timber piling, timber lagging, and deadman anchoring systems
 Elements exhibiting degradation and failure
 Some deadman anchors no longer constrained by 

timber walers

 Rock slope protection 

 Restrooms Completed 1980 
 Brick walls, cast in-place roof, and limited appurtenances

 Limited capacity 
 Ongoing repairs and limited access to utilities 



NORTH MARINA PARKING LOT 
BULKHEAD AND RESTROOM REPLACEMENT

PROJECT STATUS 

 PRELIMINARY ENGINEERING 
 Structural engineering complete
 Geotechnical engineering complete
 Coastal engineering complete
 Plans, Specifications, and Engineers’ Estimate 

90% Complete  - READY TO GO! 

 PERMITTING – FEDERAL & STATE (Consolidated) 
 SEPA – DNS Determination complete 
 Building Permit – Pending 100% PS&E review
 WDFW – HPA issued for Phase I 
 WDNR – Approval issued for work within the land lease area
 WDOE – Clean Water Act Section 401 Water quality certification pending NEPA approval
 NEPA – Army Corps of Engineers lead agency & issues Section 10 Nationwide Permit 

 USFWS – Endangered Species Act (ESA) Concurrence issued
 NMFS – Endangered Species Act (ESA) project review delayed until 2020
 DAHP – Section 106 National Historical Preservation Act concurrence pending



NORTH MARINA PARKING LOT 
BULKHEAD AND RESTROOM REPLACEMENT

PROJECT STATUS 

 PERMITTING DELAY – National Marine Fisheries Service (NMFS)
 Project requires formal consultation, historically not applicable to this type of project
 Project review delayed at least until early 2020 due to federal furloughs, backlog, and staffing 
 Project may be pushed into a pending programmatic review which stipulates general project 

mitigation requirements above those in a formal consultation process

 PERMITTING ACTIONS TAKEN 
 Continued coordination with NMFS to try and accelerate their project review timeline 
 Coordination with various state and federal agencies to determine if any options exist to expedite 

NMFS review

 PROJECT ACTIONS TAKEN 
 Placed the design project on hold to preserve remaining budget until an advertisement date can be 

accurately determined based on NMFS schedule 



NORTH MARINA PARKING LOT 
BULKHEAD AND RESTROOM REPLACEMENT

QUESTIONS? 
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South King County Fund

Commissioner Fred Felleman

Andy Gregory

Port of Seattle

1

July 11, 2019

Port~., 
of Seattle® 



Objectives

• Introduce the Fund’s origin.

• Define the principles.

• Provide context for spending within the Port’s statutory 
authority.

• Present the outreach plan.

• Allow some time for Q&A.

2



Origin of the South King County Fund

In November of 2018, Port Commission passed a motion creating 
the SKCF as follows:

“There shall be an Airport Community Fund, which will designate 
$750,000 in 2019 to be used to provide airport communities 

resources and support, as allowed under law. Additional funding 
shall be designated for the Airport Community Fund over five 
years not to exceed a gross allocation of $10 million between 

2019 and 2023, inclusive.” 
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Commission-Adopted Principles (1 of 2)
• The SKCF will be used to fund projects in the South King County area: Defined as 

near-airport communities, with other locations considered on a case-by-case basis, 
depending on the merits and type of program or project.

• The SKCF will prioritize community input to inform Port decision making:  
Recognizes the importance of community participation and the Port governance 
role.

• The SCKF will support Port equity policies and practices: Gives underrepresented 
communities access to opportunities, and uses equity policies to evaluate potential 
initiatives and establish desired outcomes.  

• The SKCF will provide added benefit: Adds to current Port programs to address 
airport noise,  increased environmental health, and sustainability.

4



Commission-Adopted Principles (2 of 2)

• The SKCF will prioritize projects that are ready to proceed:  Prioritizes 
measures that we can implement now or within a short time frame.

• The SCKF will build on established programs and commitments to 
fulfill current obligations: Sets priorities based on established programs 
and thresholds. 

• The SKCF will promote innovation:  Provides the opportunity to explore 
innovative techniques that could lead to major longer-term benefits.

• The SKCF will encourage matching funds where possible: In-kind or 
other funds to stretch dollars and impact.

5



Port Statutory Authority

• The Port of Seattle is a “Limited Purpose” government as 
defined by the  legislature.

• There are statutory limits on the Port’s use of funds.

• The Port is developing project selection criteria based on these 
limits.

6



Engagement Strategy:

7

1. Formative engagement (Summer 2019)

1. Local elected officials

2. “Grass top” community leaders

3. Established stakeholder groups

2. Fund promotion, management and distribution (Fall 2019 and 
beyond)

1. Community Advisory Panel for deep equity engagement

2. Community open houses

3. Stakeholder Groups and Elected Officials

4. Broad fund marketing and advertising
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= Formative
Engagement

= Promotional
Engagement

Timeframe Activity/Milestone

May 22 Highline Forum briefing

June 25 Commission adoption of Principles

June 26 StART briefing

July 31 Highline Forum briefing

July – August Airport City Council Briefings

July – August
Stakeholder interviews / outreach to “grass-top” community leaders

August 28 StART input session

August–September Multi-cultural/equity-based groups luncheon (or breakfast) to share 

principles and equity-based engagement plan

September-October Community Equity Advisory Panel recruitment meetings

September – October South King County Community Open Houses

November – December
Pilot Project(s) begin

January – March 2020 Community Equity Advisory Panel Engagement

April 2020 South King County Fund Launch

April 2020 – 2023 SKCF promotion and continued equity engagement



What We’re Asking from You:

• Given the principles outlined in this presentation, and 
recognizing the statutory constraints on the Port’s spending 
authority, we want to hear your ideas.

• Several opportunities to provide input:

– Highline Forum (7/31/19)

– StART Meeting (8/28/19)

– Please email us at SKCFund@portseattle.org,

or contact Andy Gregory, Environmental Engagement Program Manager 
Gregory.A@portseattle.org

9
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Summary

• Fund includes $10 M over 5 years to be distributed in 
accordance with the principles.

• Selection criteria will be based within the scope of the Port’s 
statutory spending authority.

• Engagement will be thorough and include both formative and 
promotional outreach

• Please share project ideas with your Mayor and City Manager.

10



Questions?

Thank you for your time,

For more info, please email us at:

SKCFund@portseattle.org

mailto:SKCFund@portseattle.org


MOTION 2019-10: 
A MOTION OF THE PORT OF SEATILE COMMISSION 

ado'pting principles to guide outreach and development of 
the South King County Fund policy. 

AMENDED AND ADOPTED 

JUNE 25, 2019 

INTRODUCTION 

The Aviation Committee recommends the following principles to the Port of Seattle 
Commission for consideration. In general, principles are a value statement by the Commission. 
Principles provide guidance for considering tradeoffs that may arise when considering a specific 
course of action or project but are not intended to create specific project selection criteria. 

Principles also guide the Commission and staff when they engage with stakeholders and help 
inform the development of Commission policy. The South King County Fund (SKCF) principles , 
will be used to engage with stakeholders in 2019 on potential -project areas and to explore how 
Port staff should structure the program. 

Motion 2018-14 on November 27, 2018, created the SKCF, stating as follows: 

Section 3. There shall be an Airport Community Fund, which will designate $750,000 in 2019 
to be used to provide airport communities resources and support, as allowed under law. 
Additional funding shall be designated for the Airport Community Fund over five years not to 
exceed a gross allocation of $10 million between 2019 and 2023, inclusive. 

Specific uses, guidelines, and timelines for the fund will be established by commission policy 
directive in 2019. For purposes of illustration, fund uses may include support for addressing 
airport noise and for other projects that support increased environmental health and 
sustainability. 

TEXT OF THE MOTION 

The Port of Seattle Commission hereby adopts the following principles for the South King 
County Fund: 

Motion 2019-10 - South King County Fund Principles Page 1 of 3 



South King County Fund Principles 

1. The SKCF will be used to fund projects in the South King County area: Defined as near­
airport communities, with other locations considered on a case-by-case basis, 
depending on the merits and type of program or project. 

2. The SKCF will prioritize community input to inform Port decision making: Recognizes 
the importance of community participation and the Port governance role. 

3. The SCKF will support Port equity policies and practices: Gives underrepresented 
communities access to opportunities, and uses equity policies to evaluate potential 
initiatives and establish desired outcomes. 

4. The SKCF will provide added benefit: Adds to current Port programs to address airport 
noise, increased environmental health, and sustainability. 

5. The SKCF will prioritize projects that are ready to proceed: Prioritizes measures that 
we can implement now or within a short time frame. 

6. The SCKF will build on established programs and commitments to fulfill current 
obligations: Sets priorities based on established programs and thresholds. 

7. The SKCF will promote innovation: Provides the opportunity to explore innovative 
techniques that could lead to major longer-term benefits. 

8. The SKCF will encourage matching funds where possible: In-kind or other funds to 
stretch dollars and impact. 

STATEMENT IN SUPPORT OF THE MOTION 

In support of the South King County Fund (SKCF) development, External Relations established 
an engagement strategy to ensure robust, multi-cultural stakeholder involvement that will 
support equitable implementation of the fund. The strategy involves near-term outreach to 
local government, grass-top multi-cultural leaders, and existing stakeholder groups such as the 
Sea-Tac Airport Stakeholder Advisory Roundtable (StART). It also involves the development of a 
long-term equitable engagement mechanism led by a consultant and modeled off the 
successful Duwamish EJ work. In total this approach will yield broad and equitable inclusion and 
community accountability in the development and distribution of the SKCF: 

1. Build awareness and interest in the fund by engaging stakeholders in early 
discussions/interviews about potential uses and outreach opportunities. 

2. Generate involvement and support for the fund by incorporating feedback from early 
discussions into public input opportunities. 
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3. Engage a wide audience of South King County citizens through advertising, social media, 
partner promotions, posters, direct mail. 

4. Establish a mechanism for equitable engagement with historically underrepresented 
near-airport communities. 

5. Build community capacity for engagement with the Port through leadership 
development. 

6. Be responsive and supportive of community interests using listening/community 
priority setting sessions in several South King County cities. 

7. Maintain communications with engaged stakeholders through regular communications. 

The plan is to support the broad outreach that wilt ensure deep community engagement, 
leadership development, capacity-building, and data collection and support the fair and 
equitable distribution of the South King County Fund to near-airport communities. This 
approach builds upon the successful Duwamish Valley EJ Pilot and promotes equitable 
economic development, environmental health and community capacity building in near-airport 
communities. Additionally, it is a way to identify and meet emerging community needs. 

Investing in this capacity-building now will elevate the voices of community members with a 
vested interest in working proactively with the Port for this and future projects. One key 
stakeholder group will be employees of businesses working at Sea-Tac Airport, many of whom 
reside in near-airport communities. 

The Commission intends to review a South King County Fund Policy Directive to guide the 
development of the SKCF program and a motion to instruct the implementation of pilot 
projects. As part of the policy direction, the Com mission intends to retain review and approval 
authority for proposed projects and to retain the authority to approve funding of projects 
recommended by Port staff, as well as projects recommended through community input. 

Key dates will include: July - August Airport area City Council briefings; August - October 
equity-based luncheon and stakeholder engagement; September - October community open 
houses; September Commission briefing and policy directive; January - March 2020 
Community Equity Advisory Council engagement; and April 2020 South King County Fund 
official launch. 
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Equipment Purchase

July 11, 2019

R. Brandon Carver, Public Works Director



Suggested Motions:

• MOTION 1:

“I move to approve the purchase of utility vehicles and equipment identified in Attachments 1 through 4 
for a total amount of approximately $167,000 and authorize the City Manager or designee to sign 
subsequent purchase orders.”

• MOTION 2:

“I move to direct staff to forward a budget amendment for the purchase of this equipment.”



Excavator and Trailer:

• Current backhoe limited to 200 degree turn 
rotation.

• Larger footprint for traffic control due to 
outriggers and maneuvering.

• Excavator can rotate 360 degrees.
• Excavator can straddle a trench, creating  

smaller work zone, smaller traffic impacts.
• Often have need for excavator about 5 -6 

times a year ($1,200/each rental).
• Anticipate an increase of in-house pipe 

replacement projects.
• $63k – excavator
• $11k – trailer (trade in existing trailer for 

$7k-$9k)



Marina and Parks Utility vehicle:

Snow/Ice Response Operations
• Currently crews use 1-ton pick-up style 

for intersections and parking lots during 
snow/ice events.

• Utility vehicles would be more efficient 
for local road cul-de-sacs, City parking 
lots including Marina floor, City trails and 
walkways.

Normal Routine Operations
• Marina currently uses a golf cart.
• Utility vehicle would improve hauling 

needs in Marina and trail, tow small 
boats, transporting guests in closed 
heated cab.

• Parks vehicle will assist newly formed 
landscape crew hailing tools/equipment.

• Could be used for more efficient 
irrigation repairs.

• $31k each



Streets Poly Sanders:

• Current sander is metal and has 
maintenance issues due to corrosion.

• Poly sanders made of heavy duty plastic, 
won’t corrode.  

• Currently two smaller trucks with plows 
do not have sanders.  Every truck would 
now have a sander. (4 large, 3 small)

• $14k for two

Streets Spreader Stands:
• Currently a 3-man operation using loader 

to left and set in trucks.
• Increase safety and efficiency by being 

able to back truck under stand to load or 
unload.

• $16.5k for four stands  



Suggested Motions:

• MOTION 1:

“I move to approve the purchase of utility vehicles and equipment identified in Attachments 1 through 4 
for a total amount of approximately $167,000 and authorize the City Manager or designee to sign 
subsequent purchase orders.”

• MOTION 2:

“I move to direct staff to forward a budget amendment for the purchase of this equipment.”



Mary Gay, Sonju, and Van Gasken Park 
Enhancements:
Removal of non-park related structures

July 11, 2019

R. Brandon Carver 

Public Works Director



Mary Gay Park

• Located at 1616 South 223rd Street
• Donated to City in early 2018.
• House built 1919, barn, detached garage 

1990.
• Staff reviewed house, deferred maintenance, 

$30k - $80k (septic). Detached garage in good 
shape, concerns with barn.

• Established an original capital budget of 
$100k for 2019.

• CIP funding concerns related to other 
priorities (216th Seg. 3).

• Future of the park – Highline College ILA for 
Urban Agriculture approval June 27th.

• On-site parking minimal.



Mary Gay Park Enhancement Plan 
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Sonju Park

• Located at 24728 16th Ave South
• Donated to City in 1997.
• Main house built 1941, 480 sf. cottage, and barn.
• House rented for $1,000/mo.  Much deferred 

maintenance (roof, interior flooring and walls), 
Approx. $50k.

• Current tenant leaving this month.
• Portions of non-critical area of property been used 

as community garden since 2011.
• Future of the park – City looking at other potential 

areas on property to expand community garden. 
• On-site parking minimal.
• Timing appropriate to look at changes to 

disposition of the houses.
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Van Gasken Park

• Located at 402 South 222nd Street
• Purchased by City in late 2017.
• House built in 1900, detached garage built 

around 1960.
• Currently working on a landscape plan within 

constraints of site sensitivity.
• Detached garage not envisioned in future 

plans.
• Potential for patio or gathering area.
• Economy of scale with other potential 

demolition work.



City of D. es Moines 
GISS~s 
Cl1Ct11aty om, .. Motne6 GIS 
11i¥tGrr.tef.lltm:'..Alf0,3i IDHI' 

Van Gasken Park Enhancement Pllan 

a 1,5 30 00 QO '120 

Fl Fl I I I I 
Feet 

• ncs ,map Is nol mtlllk! 
11lr 611e-Eped11Canal)'Si'; " £ 

CIIDfi:JllllylocallbR" 



Summary
• Provides on-site parking where none exists in advance of planned increase use at 

Mary Gay and Sonju Parks.

• Removes structures that are not consistent with future plans for these parks.

• The return on investment needed for the deferred maintenance will likely take 
many years to be realized for property rentals.

• Does the City want to continue to expand our role as residential property 
managers/landlords?

• Concurrence with Municipal Facilities Committee on March 28th and June 27th 2019 
for Mary Gay and Sonju properties.

• Estimated removal and site prep for parking costs:

• Mary Gay Park house - $53,700

• Sonju Park house and cottage - $54,100

• Van Gasken garage - $25,000



Suggested Motions:

• MOTION 1:

“I move to direct administration to demolish the existing residential structure at Mary Gay Park (formerly 
Bundy property), in order to provide on-site parking and other amenities for the park.”

• MOTION 2:

“I move to direct administration to demolish the existing residential structures at Sonju Park, in order to 
provide on-site parking and other amenities for the park.”

• MOTION 3:

“I move to direct administration to demolish the existing garage structure at Van Gasken Park.”

• MOTION 4:

“I move to direct staff to make a budget amendment reflecting the park related enhancements.”



Des Moines City Council
July 11, 2019

Presented by
R. Brandon Carver, P.E., P.T.O.E.

Public Works Director



Project Status
 City of SeaTac project lead
 Interlocal Agreement – SeaTac & Des Moines Complete
 Plans, Specifications, and Engineers’ Estimate 100% 

Compete 
 Right-of-Way acquisition underway 
 Project solicitation for bids 3rd-4th quarter 2019
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Recommendation

 Motion 1:
“I move to suspend Council Rule 26(a) in order to enact 

Draft Ordinance 19-024 on first reading.”

 Motion 2:
“I move to amend Draft Ordinance 19-024 to remove 

references to Exhibit A-1.”

 Motion 3:
“I move to enact Draft Ordinance No 19-024 as amended, 

directing the City Attorney to prosecute the eminent domain 
action in King County Superior Court in a manner provided by law 
to condemn, take, damage and appropriate real property in a 
manner necessary to carry out the provisions of this Ordinance.”



DRAFT ORDINANCE NO. 18-107    
SMALL CELL FRANCHISE 

AGREEMENT: EXTENET, INC

July 11, 2019
Staff Presentation: Tim George, City Attorney



Process and requirements

■ Two readings - pursuant to state law. 
■ City Council recently updated Title 20 DMMC to create regulations specific to Small 

Cell Facilities. Creates framework for this Franchise. The City’s telecommunications 
code contains the maximum level of regulation available to the City.

■ City is limited by Federal Law as to what areas are subject to regulation.  
■ City cannot prevent provider from closing significant gaps in coverage but can 

address aesthetics by requiring the “least intrusive means.” 
■ Competitive Equity/Neutrality – Federal Law requires that cities treat service 

providers equally. Template for franchise created by City’s Telecommunications 
Consultant. 



Small Cell Telecommunications 
Franchise
The need for increased capacity is driven by the demands of our 
residents. 

This is generally in dense high population areas that cannot be 
adequately served by a cell tower. 



D1ifferent technology, different process 
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Key Terms

■ Franchise terms meet all requirements of Title 20 DMMC. 

■ 10 year franchise agreement. 

■ Relocation costs: Extenet responsible for relocation costs unless state law says 
otherwise. 

■ Right of way management: Extenet subject to all City permitting requirements and 
fees.

■ Insurance: $5 million plus. Exceeds any anticipated potential claim. 

■ Vacation and abandonment: Follows City’s preferred procedure. Discontinued 
facilities must be removed within 60 days. 



Costs, Fees, and Taxes

■ Application Fee: limited by state law to actual administrative expenses incurred 
during preparation of franchise agreement. One time $20,000 fee. Covered staff 
cost of negotiating franchise.

■ Additional Costs: Extenet will pay actual City costs for future staff time spent 
administering this agreement. 

■ Permitting Costs: Extenet will pay all permitting costs associated with work 
performed under the franchise. 

■ Utility Tax: Extenet subject to utility tax of 6% on telephone business. 
– Extenet is existing utility and currently pays 6%.
– To the extent this improves service, may see additional customers. 



■ Safety : 
– Congress has preempted state and local regulation of radio 

frequency emissions and interference.  
– The City’s telecommunications code contains the maximum level 

of regulation available to the City.
– Franchise Agreement mirrors our code and requires that Extenet

certify compliance with federal regulation. 
– In the view of the FCC, the emissions from small cell facilities are 

well below acceptable limits for Maximum Permissible Exposure 
(MPE).

– Public safety issue if cell phones don’t work in crowded spaces 
because of capacity limitations. 



■ Cities cannot prohibit small cell facilities. 
■ Des Moines has enacted the maximum regulations 

allowed under federal law in order to limit impacts 
of small cell facilities while at the same time 
allowing our residents access to quality 
telecommunications services. 

■ Motion:
“I move to pass Draft Ordinance No 18-107 to a 
second reading on the next available City Council 
agenda.” 



Zoning Regulations – Revisions
Continued Public Hearing

S USAN CEZAR

CHIEF STRATEGIC  OFFICER

J ULY 11 ,  2019



Background
City adopted regulations for identifying and siting Essential Public Facilities (EPF) in 
2018 -Chapter 18.255 DMMC 

A recent new type of EPF called an Enhanced Services Facilities (ESF) is provided 
for under state licensing provisions

Appropriate to provide additional clarity for this use and where it is allowed 

March 14, 2019 City Council adopted Ordinance 1714 - interim zoning controls –
staff presentation

May 9, 2019 – First reading and public hearing, continued – staff presentation 

June 27, 2019 – Public hearing continued until July 11, 2019



Tonight
Third Reading, complete the public hearing
City Council will consider:

Whether to make the interim regulations permanent (Draft 
Ordinance 19-048), with or without revisions

Or, let the interim regulations lapse



Regulation Revisions
Adds a definition for Enhanced Services Facility 
Clarifies that ESFs are Essential Public Facilities
Clarifies where Enhanced Services Facilities are allowed (PR-C)
Defines the appropriate permit process (UUP/EPF regulations)
Additional provisions:

Revises definition of nursing homes (clarity)
Revises allowed zones for:

Essential Public Facilities not specifically listed in the use chart
Mental Hospitals

Eliminates duplicate definition for mental hospitals



Comments
Public comments received:
Code interpretation request
A number of comments in support of the proposed ordinance

One agency commented:
Washington State Department of Social and Health Services (DSHS)

Concern that ordinance might effectively prevent ESFs in the City
Staff met with DSHS on June 3, 2019 and toured the PR-C zone
DSHS indicated they no longer have concerns with the proposed 
ordinance 
Follow-up letter from DSHS thanking the city for the meeting, 
encouraging the city to expand allowed zones in the future



Suggested Motion

“I move to enact Draft Ordinance No. 19-048 amending the 
use table in DMMC 18.52.010B and adding and revising 
definitions in DMMC 18.01.050 to make the interim zoning 
controls enacted by Ordinance 1714 permanent.”



CITY COUNCIL 
PUBLIC HEARING Speaker Sign-Up Sheet 

THIRD READING AND CONTINUED PUBLIC HEARING TO CONSIDER 
DRAFT ORDINANCE NO. 19-048 RELATING TO ZONING, AMENDING THE USE TABLE IN 

DMMC 18.52.0lOB, ADDING AND REVISING DEFINITIONS IN DMMC 18.01 .050 

July 11, 2019 

NAME (PLEASE PRINT) ADDRESS PHONE/E•MAIL ADDRESS 



SHORELINE MASTER PROGRAM
PERIODIC REVIEW AND AMENDMENT

Jason Woycke, AICP - Planner II
City of Des Moines

Misty Blair - Senior Shoreline Planner
WA Department of Ecology



HOW DID WE GET HERE?
• State of Washington requires cities to review and amend their SMPs every 8 years.

• The City was required to implement a rigorous Public Participation Plan.

• Amendments were drafted and the public was given opportunity to comment. 

• City Council conducted a joint public hearing with Ecology on April 11, 2019.

• The draft ordinance to adopt the amended SMP was moved to a second reading.

• The proposed amended SMP was sent to Ecology for review and comments.

• Ecology provided a Determination of Initial Concurrence that included required revisions    

to proposed SMP critical areas provisions to meet state law requirements. 

• Staff incorporated changes into the SMP amendments in response to comments.

• City Council may now adopt the amendments to the SMP. 



PUBLIC
PARTICIPATION

Public Participation Opportunities and Outreach

• City webpage: http://www.desmoineswa.gov/smp

• Initial open house held on August 14th, 2018

• Farmer’s Market booth on August 25th, 2018

• Open house held on November 13, 2018

• Council Committee briefings

• Council Regular Meeting on July 26, 2018

• City Currents newsletter

• The Waterland Blog

• Westside Weekly newspaper

• Updates on the City of Des Moines Facebook page

• Public hearing on April 11, 2019

• 30-day comment period ended on April 18

http://www.desmoineswa.gov/smp


Adoption by Des Moines City Council

Staff submits adopted SMP to Ecology

Ecology has 30 days to formally approve 

SMP effective after 14 days of approval

TIMELINE



SUGGESTED MOTION

“I move to enact Draft Ordinance No. 19-010 amending the 
City’s Shoreline Master Program and DMMC 16.20.010.”
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