AGENDA

DES MOINES CITY COUNCIL
REGULAR MEETING
City Council Chambers
21630 11" Avenue S, Des Moines, Washington

June 8, 2017 — 7:00 p.m.

CALL TO ORDER

PLEDGE OF ALLEGIANCE

ROLL CALL

CORRESPONDENCE

EXECUTIVE SESSION

COMMENTS FROM THE PUBLIC

BOARD AND COMMITTEE REPORTS/COUNCILMEMBER COMMENTS
PRESIDING OFFICER’'S REPORT

ADMINISTRATION REPORT
ltem 1: AD HOC AVIATION ADVISORY COMMITTEE

CONSENT CALENDAR

Page 1 Item 1: APPROVAL OF VOUCHERS
Moation is to approve for payment vouchers and payroll transfer through May 31,
2017 included in the attached list and further described as follows:
Total A/P Checks/Vouchers #150590-150688 $195,319.04
Electronic Wire Transfers #872-877 $203,464.78
Total Certified Wire Transfers, Voids, A/P and Payroll Vouchers: $398,783.82

Page3 Item2: APPROVAL OF MINUTES
Motion is to approve the minutes from the March 9 and March 23, 2017 Regular
Council meetings and the minutes from the April 6, 2017 Council Study session.

Page 15 Item 3: SECOND READING, TELECOMMUNICATIONS FRANCHISE AGREEMENT
WITH MCIMETRO D/B/A VERIZON
Motion is to enact Draft Ordinance No. 17-057, granting a non-exclusive
Franchise with MClmetro Access Transmission Services Corp., d/b/a Verizon
Access Transmission Services.




Page 69 Item 4:

Page 73 Item 5:

NEW BUSINESS

Page 79 Item 1:

CITY HALL OPERATING HOURS
Motion 1 is to suspend Rule 26(a) in order to enact Draft Ordinance No. 17-066
on first reading.

Motion 2 is to enact Draft Ordinance No. 17-066, adding a new section to chapter
2.08 DMMC setting the hours and days that City Hall shall be open to conduct
business.

AMENDING CODE REFERENCES TO SOUTH KING FIRE AND RESCUE
Motion 1 is to suspend Rule 26(a) in order to enact Draft Ordinance No. 17-069
on first reading.

Motion 2 is to enact Draft Ordinance No. 17-069, amending as housekeeping
measures DMMC 5.31.060(1), 5.31.070, 9.42.020, 10.08.010, 10.08.030, and
10.08.050 to properly reflect the name of South King Fire and Rescue.

MARINA MOORAGE RATE ASSESSMENT AND DRAFT ORDINANCE
NO. 17-079; RELATING TO MARINA MOORAGE RATES
Staff Presentation Harbormaster Joe Dusenbury

NEXT MEETING DATE
June 22, 2017 City Council Regular Meeting

ADJOURNMENT



L Consent Agenda ltem #1

CITY OF DES MOINES
Voucher Certification Approval
BRI T P T

Auditing Officer Certification

Vouchers and Payroll transfers audited and certified by the auditing officer as required by
RCW 42.24.080, and those expense reimbursement claims certified as required by
RCW 42.24.090, have been recorded on a listing, which has been made available to the
City Council.
.
As of June 08, 2017 the Des Moines City Council, by unanimous vote, does approve
for payment those vouchers and payroll transfers through May 31, 2017 included in the attached list and further
described as follows: ~

The vouchers below have been reviewed and certified by individual departments and the

City‘of De)%oi es Auditing Officer:
e/ e
‘b’z‘d

‘Dunyelé Mason, Finance Director

| #From #To | Amounts
Claims Vouchers:
Total A/P Checks/Vouchers 150590 " - 150688 | ~ 195,319.04 V™
Electronic Wire Transfers 872 v~ 877 203,464.78 |~
Total claims paid 398,783.82

Payroll Vouchers

Payroll Checks -
Direct Deposit L
Payroll Checks -
Direct Deposit -
Total Paychecks/Direct Deposits pald 0.00
Total checks and wires for A/P & Payroll 398,783.82
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3 Consent Agenda Item #2

MINUTES

DES MOINES CITY COUNCIL
REGULAR COUNCIL MEETING
City Council Chambers
21630 11" Avenue South, Des Moines

March 9, 2017 — 7:00 p.m.

CALL TO ORDER

Mayor Pina called the meeting to order at 7:00 p.m.

PLEDGE OF ALLEGIANCE
The flag salute was led by Councilmember Bangs.

ROLL CALL
Council present:

Staff present:

Mayor Matt Pina; Mayor Pro Tem Vic Pennington; Councilmembers Melissa
Musser, Jeremy Nutting, Luisa Bangs, Robert K. Back and Dave Kaplan.

City Manager Michael Matthias, Chief Operations Officer Dan Brewer; City
Attorney Tim George; Public Works Director Brandon Carver; Assistant City
Attorney Matt Hutchins; Police Chief George Delgado; Finance Director Dunyele
Mason; Harbormaster Joe Dusenbury; Assistant Harbormaster Scott Wilkins;
Parks, Recreation & Senior Services Director Patrice Thorell; Human Resources
Manager Maureen Murphy; City Clerk Bonnie Wilkins.

PRESIDING OFFICER’S REPORT

Mayor Pina asked for Council’s indulgence to take Presiding Officer's Report and
Consent Agenda prior to Board and Committee Reports/Councilmember
Comments.

Item 1: PACIFIC MIDDLE SCHOOL FUTURE CITIES PRESENTATION
Team Ciudad from Pacific Middle School, gave a wonderful presentation to
Council on their Future City.

CONSENT CALENDAR

Item 1: APPROVAL OF VOUCHERS
Motion is to approve for payment vouchers and payroll transfers through March
1, 2017 included in the attached list and further described as follows:
Total A/P Checks/VVouchers #149588-149774 $ 866,660.14
Electronic Wire Transfers #830-837 $ 200,480.11
Payroll Checks #18907-18908 $ 2,614.14
Payroll Direct Deposit #00070001-00070170 $ 301,387.38
Total Certified Wire Transfers, Voids, A/P and Payroll Vouchers: $1,371,141.77

Item 2: DOE SPILL PREVENTION, PREPAREDNESS AND RESPONSE EQUIPMENT

GRANT AGREEMENT

Motion is to enter into Agreement No. SPPREG-2017-DeMoMa-00015 with the
Department of Ecology (“DOE”) for a grant in the amount of $590.00, and to
authorize the City Manager to sign the Agreement substantially in the form as
attached.
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March 9, 2017

ltem 3:

Item 4:

ltem 5:

Item 6:

WASHINGTON STATE FUTURE CITY REGIONAL COMPETITION

Motion is to approve the Proclamation recognizing the achievements of the
Pacific Middle School students in the Washington State Future City Regional
Competition.

LOWER MASSEY CREEK IMPROVEMENTS PROJECT - VEGETATION
MONITORING CONTRACT

Motion is to approve the Task Order Assignment with Tetra Tech, Inc. for
permitting services associated with the Lower Massey Creek Improvements
Project in the amount of $99,582.00, authorize a contingency in the amount of
$10,000, and authorize the City Manager to sign said Task Order Assignment,
substantially in the form as submitted.

AMENDMENT #1 TO THE ILA WITH NORMANDY PARK FOR DES MOINES
TO PROVIDE PROSECUTION SERVICES

Motion is to approve amendment #1 to the Interlocal Agreement with the City of
Normandy Park for Des Moines to provide prosecution services, adding
Domestic Violence Advocate services to the agreement and increasing the rate
to reflect the increased costs of providing services, and authorize the City
Manager to sign the Agreement substantially in the form as submitted.

CITY FINANCIAL SUPPORT FOR ULTRA FINE PARTICLE RESEARCH

Motion is to authorize the City Manager to contribute up to $25,000 in support of
a study to assess and identify options to reduce or mitigate emissions of ultrafine
particles resulting from aircraft operations, and further to direct staff to bring
forward a budget amendment reflecting this contribution as necessary.

Action/Direction

Motion made by Councilmember Nutting to approve the Consent Agenda;
seconded by Councilmember Musser.

The motion passed 7-0.

Mayor Pina read the Future Cities Proclamation into the record.

PRESIDING OFFICER’S REPORT, CONTINUED

ltem 2:

item 3:

LEGACY FOUNDATION
Des Moines Legacy President Gene Achziger introduced the Legacy Foundation
board and spoke to Council on the special events they sponsor.

LEGISLATIVE UPDATE
City Manager Matthias briefed Council on SB-5827.

Action/Direction

Motion made by Councilmember Musser that the City Council formally take a
position in opposition to SB-5827, as the bill would negatively constrain the use
of Hotel Lodging tax revenues by the City; seconded by Councilmember Nutting.
The motion passed 7-0.



Des Moines City Council Minutes Page 3 of 5

March 9, 2017

Iltem 4;

Item 5:

ltem 6:

Item 7:

PRESENTATION BY HIGHLINE COLLEG SMALL BUSINESS DEVELOPMENT
CENTER

Staff was unable to attend the meeting this evening. This item will be moved to
another date to be determined.

AWC CENTER FOR QUALITY COMMUNITIES SCHOLARSHIP FUND

Action/Direction

Motion made by Mayor Pina that the City Council recommend Sophie Rock for
the AWC Center for Quality Communities Scholarship and authorize the Mayor to
send a letter of support on behalf of the entire Council; seconded by
Councilmember Nutting.

The motion passed 7-0.

DES MOINES YACHT CLUB
Commodore Brian Wood spoke to Council on the upcoming Des Moines Yacht
Club Events.

BILL LINSCOTT
Bill spoke to Council on Paid Parking at the Marina and the upcoming Marina
Tenants Association meeting.

ADMINISTRATION REPORT

City Manager gave a Legislative Update during the Presiding Officer’s report.

CORRESPONDENCE

e Letter from Chris Gall.

COMMENTS FROM THE PUBLIC

e Jill Andrews, 1919 S 232": SB-5827 and Destination Des Moines Pancake
Breakfast.
Sophie Rock, 22027 6" Avenue S, Mt. Rainier High School activities.

¢ Rick Johnson, Redondo Beach Drive; NextGen.
Nadia Curtis, Sophie Rock.

EXECUTIVE SESSION

At 8:08 p.m. Council went into Executive Session. The purpose of the Executive
Session was to discuss Labor Negotiations under RCW 42.30.140(4)(a). In
attendance were Mayor Pina; Mayor Pro Tem Pennington; Councilmembers
Kaplan, Back, Bangs, Musser and Nutting; City Manager Matthias, Chief
Operations Officer Brewer; City Attorney George; Human Resources Manager
Murphy; Public Works Director Carver; Finance Director Mason and Outside
Consultant Cabot Dow.

At 8:26 p.m. Council ended the Executive Session and took a 5 minute break.

At 8:31 p.m. Council resumed the regular Council meeting.



Des Moines City Council Minutes Page 4 of 5
March 9, 2017

BOARD AND COMMITTEE REPORTS/COUNCILMEMBER COMMENTS
Mayor Pro Tem Pennington
s No report.

Councilmember Kaplan
o Public Safety & Transportation Committee meeting.
o Regional Transportation Initiative meeting.
e State Route 509/167 local funding conversation.
o Chief Operations Officer Brewer addressed the local match issue.
e Acknowledged the anniversary of the death of Master Police Office Steven J.
Underwood.

Councilmember Back
e Sound Cities Association Public Issues Committee meeting.

Councilmember Bangs
e Public Safety & Transportation Committee meeting:
o Transportation capital Improvement project updates for 2017.
o South 212" Street.
o Nuisance property update.
o American Disabilities Act transition plan.
Councilmember Nutting
¢ Finance & Economic Development Committee meeting:
o Multi-family vs. single family residence report.
o Surplus property.
Councilmember Musser
e Sound Cities Association Public Issues Committee meeting.
¢ National Sexual Assault Awareness month.
e Immigrant and refugee issues.

PRESIDING OFFICER’S REPORT
o Poverty Bay Wine Festival.

e Mayor's Round Table discussions.
¢ Discussion with the Port on airport issues and litigation.
e Dick’s Drive-In.
e Chief Delgado spoke about the Camera Registration program.
OLD BUSINESS
Item 1: CITY COUNCIL RULES OF PROCEDURE UPDATES
Staff Presentation: City Attorney Tim George

City Attorney George gave a brief power point presentation to Council.

Direction/Action

Motion made by Mayor Pina to amend Draft Resolution No. 16-209 to allow for
the substitution of the term Deputy Mayor in all instances throughout the Rules of
Procedure where the term Mayor Pro Tem currently exists; second by
Councilmember Bangs.

The motion passed 6-1.
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item 2:

NEXT MEETING

For: Mayor Pina; Mayor Pro Tem Pennington; Counciimembers Musser, Nutting,
Bangs and Back.
Against: Councilmember Kaplan.

Direction/Action

Motion made by Mayor Pina to adopt Draft Resolution No. 16-209 as amended
updating the City Council Rules of Procedure on second reading; seconded by
Councilmember Kaplan.

The motion passed 7-0.

MARINA PAID PARKING AND TRAFFIC IMPACTS IN THE MARINA DISTRICT
Staff Presentation: Public Works Director Brandon Carver

Public Works Director Carver gave a power point presentation to Council.

Direction/Action

Motion made by Councilmember Kaplan to approve the consultant Services
Contract with KPG, Inc. to provide engineering services for the South 223" Street
— Pavement Rehabilitation Project in the amount of $99,834.00, and further
authorize the City Manager to sign said Contract substantially in the form as
submitted; seconded by Mayor Pro Tem Pennington.

The motion passed 7-0.

Direction/Action

Motion made by Mayor Pro Tem Pennington to reduce the speed limit in the
marina to 15 miles per hour and subsequently have a reduction in the advisory
signs throughout the Beach Park; seconded by Councilmember Musser.

The motion fails 0-6.

Against: Mayor Pina; Mayor Pro Tem Pennington; Councilmembers Musser,
Nutting, Bangs, Back and Kaplan.

March 23, 2017 City Council Regular Meeting

ADJOURNMENT

Direction/Action

Motion made by Councilmember Musser to adjourn; seconded by
Councilmember Kaplan.

The motion passed 7-0.

The meeting was adjourned at 9:54 p.m.
Respectfully Submitted,

Bonnie Wilkins, CMC
City Clerk



MINUTES

DES MOINES CITY COUNCIL
REGULAR COUNCIL MEETING
City Council Chambers
21630 11" Avenue South, Des Moines

March 23, 2017 — 7:00 p.m.

CALL TO ORDER

Mayor Pina called the meeting to order at 7:00 p.m.

PLEDGE OF ALLEGIANCE
The flag salute was led by Councilmember Nutting.

ROLL CALL
Council present:

Staff present:

Mayor Matt Pina; Deputy Mayor Vic Pennington; Councilmembers Melissa
Musser, Jeremy Nutting, Luisa Bangs and Robert K. Back.

Councilmember Dave Kaplan was absent.

Direction/Action

Motion made by Councilmember Nutting to excuse Councilmember Kaplan;
seconded by Councilmember Musser.

The motion passed 6-0.

Chief Operations Officer Dan Brewer; City Attorney Tim George; Assistant City
Attorney Matt Hutchins; Public Works Director Brandon Carver; Police Chief
George Delgado; Parks, Recreation & Senior Services Director Patrice Thorell;
Senior Services Manager Sue Padden; Harbormaster Joe Dusenbury; Assistant
Harbormaster Scott Wilkins; Acting City Clerk Jodi Grager.

Police Chief Delgado commented on the officer involved shooting.

COMMENTS FROM THE PUBLIC

e Brandie Holmes; Parks playground.

e Sheila Brush; Quiet Skies Puget Sound community forum.
e Bill Linscott; Marina stakeholder meeting.

e Gene Achziger; Parks playground.

BOARD AND COMMITTEE REPORTS/COUNCILMEMBER COMMENTS
Deputy Mayor Pennington

e Marina Tenant Association meeting.

Councilmember Back

e Environment Committee:
o Sewage outflow from Midway Sewer District.
o Barnes Creek culvert replacement.
o Groundwater remediation update.
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Councilmember Bangs
¢ Des Moines Arts Commission meeting.
o Concerts in the Park.
o Arts Gala in September.
¢ Legislative District Meeting.
¢ Evidence Based Police Training.

Councilmember Nutting
e Wished his wife a Happy Anniversary.

Councilmember Musser

¢ Master Builder Economic Forecast meeting.
o Annual Elected Officials Banquet.

e Ad Hoc Franchise Committee meeting.

¢ Municipal Facilities Committee meeting.
o 239" Street staircase.
o CIP project updates.
o Park code changes.

PRESIDING OFFICER’S REPORT

Ad Hoc Franchise Committee meeting.
North Hill Community Club meeting.
Meeting with the Pool District.

Marina Tenant Association meeting.

ADMINISTRATION REPORT
o Metro Pilot Program meeting.

Item 1. RECOLOGY ANNUAL REPORT
e General Manager Kevin Kelly and Recology Staff gave an update to Council
on their performance in the Community.

Item 2: 4™ QUARTER CITY MANAGER REPORT
e Information in the packet.

Item 3: MONTHLY FINANCIAL REPORT
e [nformation in the packet.

e City Manager Matthias thanked Jodi Grager for filling in for the City Clerk.

Item 4: NUISANCE PROPERTY UPDATE
¢ City Attorney George gave a power point presentation to Council.

Item 5: SENIOR CENTER NUTRITION REPORT
e This item moved to Item #1 of New Business.

ltem 6: DES MOINES POLICE COMMUNITY VIDEO PARTNER PROGRAM
¢ Moved item to the April 6" Council meeting.
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CONSENT CALENDAR

Item 1;

Item 2:

Item 3;

Item 4:

[tem 5:

Item 6:

APPROVAL OF VOUCHERS
Motion is to approve for payment vouchers and payroll transfers through March
15, 2017 included in the attached list and further described as follows:

Total A/P Checks/Vouchers #149775-149951 $ 773,764.99
Electronic Wire Transfers #838-844 $ 163,735.53
Payroll Checks #18909-18911 $ 2,436.43
Payroll Direct Deposit #0009001-00090168 $ 295,757.58

Total Certified Wire Transfers, Voids, A/P and Payroll Vouchers: $1,235,694.53

DRAFT ORDINANCE NO. 16-182; RELATED TO CITY PARK USE
REGULATIONS

Motion 1 is to suspend Rule 26(a) in order to enact Draft Ordinance No. 16-182
on first reading.

Motion 2 is to enact Draft Ordinance No. 16-182, amending chapter 19.08 DMMC
to update the City Park Use Regulations.

DRAFT ORDINANCE NO. 17-012; RELATED TO DESIGNATION OF CITY
PARKS, ACCESS ROUTES, AND RIGHTS OF WAY

Motion 1 is to suspend Rule 26(a) in order to enact Draft Ordinance No. 17-012
on first reading.

Motion 2 is to enact Draft Ordinance 17-012, amending chapter 19.12 DMMC to
simplify the designation of City parks, access routes, and rights of way, and
repealing chapter 19.16 DMMC.

AMEC CONTRACT SUPPLEMENT - PUBLIC WORKS YARD GROUNDWATER
REMEDIATION WORK

Motion is to approve contract Supplement No. 7 for professional services with
AMEC Foster Wheeler Environmental & Infrastructure, Inc. for the groundwater
remediation at the Public Works Yard in the amount of $102,504.00, bringing the
total amount for the contract to $534,890, authorize the City Manager to approve
additional supplements as necessary up to $20,000 for the entire contract, and to
authorize the City Manager to sign said supplement substantially in the form as
submitted.

COLLECTIVE BARGAINING AGREEMENT — DES MOINES POLICE GUILD
Motion is to approve the attached Collective Bargaining Agreement between the
City of Des Moines and the Des Moines Police Guild and to authorize the City
Manager to sign the Agreement substantially in the form as attached.

RESOLUTION SETTING A PUBLIC HEARING REGARDING THE PUD
APPLICATION FOR A LIGHT INDUSTRIAL WAREHOUSE DEVELOPMENT
PROPOSAL IN THE PACIFIC RIDGE COMMERCIAL ZONE NORTH OF
SOUTH 216™ STREET

Motion is to adopt Draft Resolution No. 17-032 setting a public hearing on April
13, 2017, or as soon thereafter as the matter can be heard, to consider
Panattoni’s PUD application for a commercial development proposal in the
Pacific Ridge Commercial Zone, north of South 216th Street.
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Item 7:

NEW BUSINESS
Item 1:

ltem 2;

LEASE OF MARINA PROPERTY BY DM HARBORSIDE LLC FOR
WATERFRONT CAFE

Motion is to approve the agreement between the City of Des Moines and DM
Harborside, LLC., for the lease of City property for the purposes of installing and
operating a waterfront café on the Marina floor, and to authorize the City
Manager to sign the agreement substantially in the form as attached.

Action/Direction

Motion made by Councilmember Nutting to approve the Consent Agenda;
seconded by Councilmember Bangs.

The motion passed 6-0.

Mayor Pina read Draft Ordinance No. 16-182 and Draft Ordinance No. 17-012
into the record.

SENIOR CENTER NUTRITION REPORT
Staff Presentation Senior Services Manager Sue Padden

Senior Services Manager Padden gave a power point presentation to Council.

At 8:37 p.m. Council took a 5 minute break and resumed the regular meeting at
8:44 p.m.

PLAYGROUND EQUIPMENT PROJECT
Staff Presentation: Parks, Recreation & Senior Services Director
Patrice Thorell

Chief Operations Officer Brewer and Parks, Recreation & Senior Services
Director Thorell gave a power point presentation to Council.

Direction/Action

Motion 1 made by Councilmember Musser to direct staff to proceed with the
design of the proposed playground projects included in Attachment 1; to delay
the construction of the Wooton Park Play Equipment Replacement Project; and
to bring forward a 2017 budget amendment reflecting these changes, if
necessary; seconded by Councilmember Back.

The motion passed 6-0.

Motion 2 made by Councilmember Musser to direct staff to include the
playground project described in Attachment 1 in the next update to the Capital
Improvement Program; seconded by Councilmember Bangs.

The motion passed 6-0.
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NEXT MEETING
April 8, 2017 City Council Study Session.

ADJOURNMENT
Direction/Action
Motion made by Deputy Mayor Pennington to adjourn; seconded by
Councilmember Nutting.
The motion passed 6-0.

The meeting was adjourned at 9:30 p.m.
Respectfully Submitted,

Jodi Grager
Acting City Clerk
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MINUTES

DES MOINES CITY COUNCIL
STUDY SESSION
City Council Chambers
21630 11* Avenue South, Des Moines

April 6, 2017 — 7:00 p.m.

CALL TO ORDER

Mayor Pina called the meeting to order at 7:01 p.m.

PLEDGE OF ALLEGIANCE
The flag salute was led by Councilmember Musser.

ROLL CALL
Council present:

Staff present:

Mayor Matt Pina; Deputy Mayor Vic Pennington; Councilmembers Melissa
Musser, Jeremy Nutting, Luisa Bangs and Robert K. Back.

Councilmember Kaplan was absent.

Direction/Action

Motion made by Councilmember Musser to excuse Counciimember Kaplan;
seconded by Councilmember Nutting.

The motion passed 6-0.

City Manager Michael Matthias; City Attorney Tim George; Chief Operations
Officer Dan Brewer; Public Works Director Brandon Carver; Assistant
Harbormaster Scott Wilkins; Finance Director Dunyele Mason; Assistant City
Attorney Matt Hutchins; Commander Bob Bohl; Police Chief George Delgado;
Master Police Officer Tony Nowacki; Master Police Officer Kevin Montgomery;
City Clerk Bonnie Wilkins.

COMMENTS FROM THE PUBLIC

DISCUSSION ITEMS

Item 1;

Item 1:

e There were no comments from the public.

City Manager Matthias, Mayor Pina and Staff gave Dick’s Drive-In Executives on
a tour of the City to view potential areas for their new South End restaurant
location.

Council and staff had a photo-op wearing their Dick’s Drive-In t-shirts.

DISCUSSION WITH THE DES MOINES POOL DISTRICT

Pool District General Manager Scott Descheenes, Commissioner Board
President Toni Overmyer and Commissioner Marty Martinson spoke to Council
on the Des Moines Pool Metropolitan Park District.

EMERGING ISSUES

a. Potential Endorsement of Federal Legislation
City Manager Matthias introduced a draft letter to Congressman Adam Smith
regarding HR 598; AIM Act of 2017.
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Direction/Action

Motion made by Councilmember Nutting to authorize the Mayor to sign the
endorsement letter; seconded by Councilmember Bangs.

The motion passed 8-0.

At 7:43 p.m. Council took a break and the Study Session resumed at 7:50 p.m.

City Manager Matthias spoke to Council on the Assistant Police Chief position
that will be filled by Commander Bob Bohl.

b. Preliminary Introduction to Pacific Ridge Strategic Operations Plan
City Manager Matthias, Police Chief Delgado, Chief Operations Officer
Brewer and Public Works Director Carver gave a power point presentation to
Council on the Pacific Ridge Strategic Operations Plan.

NEXT MEETING DATE
April 13, 2017 City Council Regular Meeting

ADJOURNMENT

Direction/Action

Motion made by Deputy Mayor Pennington to adjourn; seconded by
Councilmember Nutting.

The motion passed 6-0.

The meeting was adjourned at 8:48 p.m.
Respectfully Submitted,

Bonnie Wilkins, CMC
City Clerk
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Consent Agenda Item #3

AGENDA ITEM

BUSINESS OF THE CITY COUNCIL
City of Des Moines, WA

SUBJECT: Second Reading, Telecommunications | FOR AGENDA OF: June 8, 2017
Franchise Agreement with MClmetro d/b/a

Verizon DEPT. OF ORIGIN: Legal
DATE SUBMITTED: May 30, 2017
ATTACHMENTS:
1. Draft Ordinance No. 17-057 CLEARANCES:
[ ] Community Development
[ ] Marina

[ ] Parks, Recreati Senior Services
[X] Public Works 444~

CHIEF OPERATIONS OFFICER: D 5

X] Legalﬁj

[X] FinanceQw <
[ ] Courts
[ ] Police

APPROVED BY CITY MANAGER
FOR SUBMITTAL.: 3

Purpose and Recommendation

The City Council held a public hearing on this Draft Ordinance on May 25, 2017. The purpose of this
agenda item is to conduct the required second reading of the telecommunications Franchise Agreement
with MClImetro Access Transmission Services Corp. d/b/a Verizon Access Transmission for the
installation of fiber optic facilities in City right-of-way.

Under state law, telecommunication Franchise Agreements require two readings by the City Council.

Suggested Motion

Motion: “I move to enact Draft Ordinance No. 17-057, granting a non-exclusive Franchise with
MClImetro Access Transmission Services Corp., d/b/a Verizon Access Transmission Services.”

15
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Background
A franchise agreement authorizes an entity to make use of the city streets for the purpose of carrying on

the business in which it is generally engaged, that is, of furnishing service to members of the public. The
grant of a franchise is a special privilege that allows particular individuals to profit from the use of the
city streets in a manner not generally available to the public as a common right. The legislature has
granted authority to cities to grant a nonexclusive franchise. RCW 35A.47.040. Once granted, a
franchise is a contract which is binding on both the grantor and the grantee.

Discussion
Draft Ordinance No. 17-057 was first introduced to the Ad Hoc Franchise Committee on February 2,
2017 and was again reviewed by the Committee on March 23, 2017.

As required by state law, a public hearing was held before the City Council on May 25, 2017. An
opportunity for public input was provided and no input or comments were received. City staff provided
an overview of this Draft Ordinance and the City Council was given the opportunity to ask questions and
propose changes. No proposed amendments were offered.

After concluding the public hearing, the Council moved to pass the draft ordinance on to a second
reading at the next available Council agenda. This Draft Ordinance is the same as was presented at the
public hearing.

Alternatives
1. Enact Draft Ordinance No. 17-057 as written.
2. Enact Draft Ordinance No. 17-057 with amendments.
3. Do not enact Draft Ordinance No. 17-057.

Financial Impact

The City will receive an initial $5,000 to cover the City’s costs of the negotiation of this Franchise
Agreement. Additionally, the City will receive all permitting costs for work to be conducted and any
additional staffing time that is spent administering this Agreement can be billed to MClImetro.

Finally, the City will receive 6% utility tax on the telephone business conducted by MCImetro (Verizon).
Because the plan under this Franchise is to upgrade existing sites from copper to fiber optics, the tax
may not immediately be seen. However, increasing capabilities for customers of MCImetro in the City
may increase usage which would result over time in increased taxes.

Recommendation
The Legal Department, Planning, Building, and Public Works, and Finance Department recommend
enacting Draft Ordinance No. 17-057.
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Attachment #1

CITY ATTORNEY’'S FIRST DRAFT 04/27/2017

DRAFT ORDINANCE NO. 17-057

AN ORDINANCE OF THE CITY OF DES MOINES granting a non-
exclusive Franchise to construct, install, operate, maintain,
repair, or remove telecommunications facilities within the public
ways of the City of Des Moines (“City”) to MCImetro Access
Transmission Services Corp. d/b/a Verizon Access Transmission
Services (“Grantee”). Grantee’s telecommunications facilities
shall not include antennas and support structures specifically for
attaching antennas that are used for ©personal wireless
communications services. The City and Grantee are sometimes
hereinafter collectively referred to individually as a “party” and
collectively as the “parties.”

WHEREAS, MCImetro Access Transmission Services Corp. d/b/a
Verizon Access Transmission Services, a corporation organized and
existing under the laws of the State of Delaware is a competitive
telecommunications company providing telecommunication services,
including voice, internet and data services, which desires to
occupy the City of Des Moines rights-of-ways to install, construct,
operate, and maintain its telecommunications facilities and
network for the purpose of providing services to its customers at
locations within the City, and

WHEREAS, the Grantee, MCImetro Access Transmission
Services Corp. d/b/a Verizon Access Transmission Services, has
represented to the City that it provides a telephone business as
defined by RCW 82.16.010 or acts as a service provider as such
term is defined in RCW Section 35.99.010, and

WHEREAS, Grantee has applied to the City for a non-exclusive
telecommunications service franchise to enter, occupy, and use
public ways to construct, install, operate, maintain, and repair
telecommunications facilities to offer and provide
telecommunications service for hire, sale, or resale in the City,
and

WHEREAS, the City is authorized by applicable law to grant
one or more nonexclusive franchises within the boundaries of the
City, and

WHEREAS, the 1934 Communications Act, as amended relating
to telecommunications providers recognizes and provides local

17
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Ordinance No.
Page 2 of 52

government authority to manage the public rights-of-way and to
require fair and reasonable compensation on a competitively
neutral and nondiscriminatory basis, and

WHEREAS, a franchise does not include, and is not a
substitute for any other permit, agreement, or other authorization
required by the City, including without 1limitation, permits
required in connection with construction activities in public ways
which must be administratively approved by the City after review
of specific plans, and

WHEREAS, Grantee shall be responsible for its actual costs
in using, occupying and repairing public ways, and

WHEREAS, the City and Grantee desire to effectuate good
coordination of the use of the rights-of-way, and

WHEREAS, the City Council finds that the franchise terms

and conditions contained in this Ordinance are in the public
interest; now therefore,

THE CITY COUNCIL OF THE CITY OF DES MOINES ORDAINS AS FOLLOWS:

Sec. 1. Definitions.

(1) Use of words and phrases. For the purposes of this
Franchise, the following terms, phrases, words, and their
derivations will have the meanings given herein. When not

inconsistent with the context, words used in the present tense
include the future, words in the plural include the singular, and
words in the singular include the plural. Words not defined will
have the meaning ascribed to those words in the Des Moines City
Code (DMMC), or in the Federal Communications Act of 1934 as
amended, unless inconsistent herewith. The headings contained in
this Franchise are to facilitate reference only, do not form a
part of this Franchise, and shall not in any way affect the
construction or interpretation hereof. The words “shall,” “will,”
and “must” are mandatory, and the word “Ymay” 1is permissive ozr
directory.

(2) “Abandonment” means the disconnection by the Grantee
of specific Facilities from the telecommunications system.
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(3) “Affiliate” means any Person who owns or controls, is
owned by or controlled by, or is under common ownership or control
with Grantee.

(4) “Cable Act” means the Cable Communications Policy Act
of 1984 as amended and as may be amended from time to time during
the term of this Franchise (47 U.S.C. § 521 et seq., as amended).

(5) “Cable service” means the one-way transmission to
subscribers of video programming or other programming service and
subscriber interaction, if any, which is required for the selection
or use of such video programming or other programming service.

(6) “City Council” means the governing body of the City.

(7) “Communications” means the transmission, between or
among points specified by the user, of information of the user’s
choosing, without change in the form or content of the information
as sent and received.

(8) “Communications applications fees and charges”
includes fees and charges connected to right-of-way management,
construction permit, permit design fee, building permit,
encroachment permit, inspections and pavement restoration.

(9) “Communications service” means the offering of
communications for a fee directly to the public, or to such classes
of users as to be effectively available directly to the public,
regardless of the facilities used.

(10) “Communications system” or “system” means only those
facilities necessary for Grantee to provide Communications
services.

(11) “Conduit” means optical cable housing, Jjackets, or
casing, and pipes, tubes, or tiles wused for receiving and
protecting wires, lines, cables, and communication and signal
lines.

(12) “Costs” means costs, expenses, and other financial
obligations of any kind whatsoever.
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(13) “Dark fiber” means properly functioning optical cable
which is not used or available for use by Grantee or the general
public, but may be made available for use under lease to third
parties.

(14) “Effective date” means five days following the
publication of this Franchise or a summary thereof occurs in an
official newspaper of the City as provided by law.

(15) “Emergency” means a condition of imminent danger to
the health, safety, and welfare of property or persons located
within the City including, without limitation, damage to persons
or property from natural consequences, such as storms,
earthquakes, riots or wars.

(16) “Facilities” means, collectively, any and all
telecommunications transmission systems and appurtenances owned by
Grantee, now and in the future, in the Franchise Area, including,
but not limited to, wire, radio, optical cable, electromagnetic or
other similar types of equipment and related appurtenances in any
way comprising part of the System.

(17) “FCC or Federal Communications Commission” means the
agency as presently constituted by the United States Congress or
any successor agency with jurisdiction over telecommunications
service matters.

(18) “Fiber optic” means a transmission medium of optical
fiber cable, along with all associated optronics and equipment,
capable of carrying telecommunication service by means of electric
light-wave impulses.

(19) “Franchise area” means the area within the
jurisdictional boundaries of the City, including any annexed
areas, to be served by Grantee as specified in this Franchise.

(20) “Gross Revenues” means all gross revenues received
by Grantee or 1its affiliates from the provision of intrastate
telephone business activities in the City of Des Moines, as
described in Utility Tax below.
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(21) “Incremental costs” means the actual and necessary
costs incurred which exceed costs which would have otherwise been
incurred.

(22) “Optical cable” means wires, lines, cables and
communication and signal lines used to convey communications by
fiber optics.

(23) “Open Video System” means a facility consisting of
a set of transmission paths and associated signal generation,
reception and control equipment that is designed to provide Cable
Service which includes video programming and which is provided to
multiple subscribers within a community, provided that the Federal
Communications Commission has certified that such system complies
with 47 CFR 76.1500 et seq.

(24) “Person” means any individual, firm, partnership,
association, Jjoint stock company, trust, corporation, company,
governmental entity.

(25) “Public ways or rights-of-way” includes the surface,
the air space above the surface, and the area below the surface
of any public street, highway, parkway, circle, lane, alley,
sidewalk, boulevard, drive, bridge, tunnel, easement or similar
property in which the City holds any property interest or exercises
any rights of management or control and which, consistent with
the purposes for which it was acquired or dedicated, may be used
for the installation, repair, and maintenance of a Telecommunication
System. No reference in this Franchise to a public right-of-way
shall be deemed to be a representation or guarantee by the City
that its interests or other rights in such property are sufficient
to permit its use for the installation, repair, and maintenance
of a Telecommunication System, and the Grantee shall be deemed
to gain only those rights which the City has the undisputed right
and power to give. For this Franchise, public ways and rights-
of-way are limited to the areas above the ordinary high water mark
of Puget Sound.

(26) “Route map” means a geographic representation of the

Grantee’s Telecommunication System as it exists within the public
right-of-way and within private easements in the Franchise area.
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(27) “Subscriber” means any Person who or which
purchases, leases, rents, obtains or subscribes to
Telecommunications Service provided by Grantee by means of or in
connection with the Grantee's Telecommunications System.

(28) “Telecommunications” means the transmission, between
or among points specified by the user, of information of the user’s
choosing, without change in the form or content of the information
as sent and received.

(29) “Telecommunications applications fees and charges”
includes fees and charges connected to right-of-way management,
construction permit, permit design fee, building permit,
encroachment permit, inspections and pavement restoration.

(30) “Telecommunications service” means the offering of
telecommunications for a fee directly to the public, or to such
classes of users as to be effectively available directly to the
public, regardless of the facilities used. Telecommunications
service shall also include offering Internet access, private line
service, front- and back-haul transport and/or leasing dark fiber
directly to the public or third parties.

(31) "“Telecommunications system” or “system” means only
those facilities necessary for Grantee to provide
Telecommunications service.

(32) “Underground facilities” means facilities located
under the surface of the ground, other than underground foundations
or supports for overhead facilities.

(33) “Utility poles” means polés, and crossarms, devices,
and attachments directly affixed to such poles which are used for
the transmission and distribution of electrical energy, signals,
or other methods of communication.

(34) “Wireless Communications Facilities” means the site,
wireless communications support structures, antennas, accessory
equipment structures, and appurtenances used to transmit, receive,
distribute, provide or offer personal wireless communications
services. Wireless communications facilities include, but are not
limited to antennas, poles, towers, cables, wires, conduits,
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ducts, pedestals, vaults, buildings, and electronic switching
equipment.

Sec. 2. Franchise - Grant of authority.

(1) Use of public rights-of-way. There is hereby granted
to Grantee the right and privilege, to have, acquire, construct,
reconstruct, upgrade, repair, maintain, use, and operate in the
City a Telecommunications System, and to have, acquire, construct,
reconstruct, repair, maintain, use, and operate in, over, under,
and along the present and future Public rights-of-way of the City
all necessary or Facilities, including without limitation,
desirable wires, cables, electronic conductors, underground
conduits, vaults, and other structures and appurtenances necessary
for the construction, maintenance, and operation of Grantee’s
Telecommunications system in the Franchise Area. Grantee or
Affiliates shall not install or construct facilities within the
City’s Public Rights-of-Way which are not authorized by this
Franchise or lawfully allowed by applicable local, state, or
federal law.

(2) Additional services/compensation. By granting this
Franchise, the City does not waive and specifically retains any
right to regulate and receive compensation as allowed by law for
services offered over the Telecommunication system which are not
Telecommunication services. Upon request, Grantee shall inform
City of any non-Telecommunication and/or Telecommunication
services offered over the Telecommunication system of which
Grantee or its Affiliates are aware. By accepting this Franchise,
Grantee does not waive any right it has under law to challenge
the City’s requirement for authorization to provide non-
Telecommunication Services.

(3) Responsibility for costs. Except as expressly
provided otherwise, any act that Grantee is required to perform
under this Franchise shall be performed at Grantee’s cost. If

Grantee fails to perform work that it is required to perform within
the time provided for performance or a cure period, the City may
perform the work and bill the Grantee for documented costs. The
Grantee shall pay the amounts billed within thirty (30) days.
The parties agree that any amounts paid pursuant to this Section
are not Franchise fees and fall within one or more of the
exceptions to the definition of Franchise fee under federal law.
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Nothing in this section is intended to affect in any way (by
expansion or contraction) Grantee’s rights under applicable law
governing the ability to impose any costs, 1including but not
limited to the rates charged.

(4) Publication <costs. Any and all <costs of
publication related to this Franchise which may be required by
law or action of City Council shall be borne by Grantee. Any

payments made by the City under this provision are to be reimbursed
to the City within thirty (30) days of Grantee’s receipt of the
invoice.

{(5) Franchise non-exclusive. The rights, privileges of
any franchise granted pursuant to chapter 20.04 of the Des Moines
Municipal Code (DMMC) shall be nonexclusive. This Franchise shall
not be construed as any limitation upon the right of the City,
through its proper officers, to grant to other persons or
corporations, including itself, rights, privileges or authority
the same as, similar to or different from the rights, privileges
or authority herein set forth, in the same or other streets and
public ways by Franchise, permit or otherwise. The City shall not
authorize or permit any Person providing Communication services to
enter into the Public rights-of-way in any part of the City on terms
or conditions that, when viewed collectively, are generally more
favorable or less burdensome to such Person than those applied to
the Grantee pursuant to this Franchise.

(6) Nothing in this Franchise excuses Grantee of its
obligation to identify its facilities and proposed facilities and
their location or proposed location 1in the public ways and to
obtain use and/or development authorization and permits from the
City before entering, occupying, or using public ways to construct,
install, operate, maintain, repair, or remove such facilities.

(7) Nothing in this Franchise excuses Grantee of its
obligation to comply with applicable codes, rules, regulations,
and standards subject to verification by the City of such
compliance.

(8) Nothing in this Franchise shall be construed to limit
taxing authority or other lawful authority to impose charges or
fees, or to excuse Grantee of any obligation to pay lawfully
imposed charges or fees. Notwithstanding any other provision of
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this Franchise, nothing in this Franchise is intended to alter,
amend, modify or expand the taxes and fees that may lawfully be
assessed on Franchisee’s business activities under this Franchise
under applicable law.

(9) Nothing in this Franchise grants authority to Grantee
to impair or damage any City property, public way, other ways or
other property, whether publicly or privately owned.

(10) Nothing in this Franchise shall be construed to
create a duty upon the City to be responsible for construction of
facilities or to modify public ways to accommodate Grantee's
facilities.

(11) Nothing in this Franchise shall be construed to
create, expand, or extend any liability of the City to any third
party user of Grantee's facilities or to otherwise recognize or
create third party beneficiaries to this Franchise.

(12) Nothing in this Franchise shall be construed to
permit Grantee to unlawfully enter or construct improvements upon
the property or premises of another.

(13) Nothing in this Franchise grants authority to Grantee
to enter, occupy or use City property, nor to install or construct
facilities within the City’s Public rights-of-way which are not
authorized by this Franchise or lawfully allowed by applicable
local, state, or federal law.

(14) Nothing in this Franchise grants authority to Grantee
to provide or gffer gable service as vable gervice is defined in
47 U.S.C. § 522(6), Open Video System services. This Franchise
does not relieve Grantee of any obligation it may have to obtain
from the City separate authorization to provide Cable or Open Video
System services, or relieve Grantee of its obligation to comply
with any such authorizations that may be lawfully required.

(15) Grantee may use its facilities authorized by this

Franchise to provide telecommunications service only as expressly
provided in this Franchise.
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Sec. 3. Term evaluation, and renewal.

(1) This Franchise shall run for a period of ten (10)
years unless extended or terminated sooner as hereinafter
provided. This Franchise shall commence after the effective date
of this Franchise and in accordance with the written acceptance
requirements herein.

(2) Should the Parties fail to formally renew this
Franchise prior to the expiration of the ten (10) year renewal
period, the Franchise shall automatically continue on a month to
month period until renewed or either party gives written notice
at least one hundred and eighty (180) days in advance of intent
not to renew the Franchise.

(3) On the fifth (5th) anniversary of this Franchise, if
either party identifies one or more specific issues that the party
believes may require a reevaluation of one or more of the material
terms of this Franchise, the Parties agree to discuss such issues
diligently and in good faith. Notwithstanding the foregoing,
either party may at any time during the term of this Franchise,
request a clarification of a term, or seek an amendment to, this
Franchise.

Sec. 4. Compliance with City, state, and federal laws.

(1) Compliance with applicable laws. Grantee shall at
all times comply with all laws, rules, and regulations of the
City, state and federal governments and any administrative
agencies thereof which are applicable to all businesses in the City
and/or all wusers of the Public rights-of-way. The express
provisions of this Franchise constitute a wvalid and enforceable
contract between the parties.

(2) Other ordinances. This Franchise and all rights and
privileges granted hereunder are subject to, and the Grantee must
exercise all rights in accordance with, applicable law, as amended
over the Franchise term. However, this Franchise is a contract,
subject only to the City’s exercise of its police powers and
applicable law, and in case of any conflict between the express
terms of this Franchise and any ordinance enacted by the City,
this Franchise shall govern, except where such ordinance would
result in a competitor to Grantee having more favorable franchise
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terms than Grantee in which case City will notify Grantee and offer
Grantee the opportunity to amend this Franchise consistent with
such terms. This Franchise does not confer rights or immunities
upon the Grantee other than as expressly provided herein. The
Grantee reserves the right to challenge provisions of any ordinance
that conflicts with its contractual rights, and does not waive its
right to challenge the lawfulness of a particular enactment,
including on the grounds that a particular action 1s an
unconstitutional impairment of contractual rights.

(3) Police power of the City. Construction, maintenance,
and operation of Grantee’s Telecommunication system and all
property of Grantee subject to the provisions of this Franchise
shall be subject to all lawful police powers, rules, and regulations
of the City. The Grantee shall be subject to the police power of
the City to adopt and enforce general ordinances necessary to protect
the safety and welfare of the general public in relation to the
rights granted in the Franchise area. The City reserves the right
to use, occupy and enjoy any Public rights-of-way or other public
places for any purpose, 1including without limitation, the
construction of any water, sewer or storm drainage system,
installation of traffic signal systems, intelligent transportation
systems, street 1lights, trees, landscaping, bicycle paths and
lanes, equestrian trails, sidewalks, other pedestrian amenities,
other City services, or uses not limited to the enumerated items
as listed herein, and other public street improvement projects.
The City shall have the power at any time to order and require
Grantee to remove or abate any pole, line, tower, wire, cable,
guy, conduit, electric conductor, or any other structure or
facility that is dangerous to life or property. In the event
Grantee, after written notice, and the unencumbered ability to
comply, fails or refuses to act within fifteen (15) days of such
written notice, City shall have the power to remove or abate the
same at the expense of Grantee, all without compensation or
liability for damages to Grantee except in instances when the
damage is caused by negligence or willful misconduct of the City
or its agents. Any conflict between the terms or conditions of
this Franchise and any other present or future exercise of the
City's police powers will be resolved in favor of the exercise of
the City's police power.

(4) Notification in the event of preemptive law. Grantee
shall use its best efforts to notify the City of any change in
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law that materially affects Grantee’s rights or obligations under
this Franchise.

(5) Amending franchise to conform to subsequent law. The
City reserves the right at any time to amend this Franchise to
conform to any hereafter enacted, amended, or adopted federal or
state statute or regulation relating to the public health, safety,
and welfare, or relating to rocadway regulation, or a City Ordinance
enacted pursuant to such federal or state statute or regulation
upon providing Grantee with thirty (30) days written notice of its
action setting forth the full text of the amendment and identifying
the statute, regulation, or ordinance requiring the amendment.
Said amendment shall become automatically effective upon
expiration of the notice period unless, before expiration of that
period, the Grantee makes a written call for negotiations over
the terms of the amendment. If the parties do not reach agreement
as to the terms of the amendment within thirty (30) days of the
call for negotiations, the City may enact the proposed amendment,
by incorporating the Grantee’s concerns to the maximum extent the
City deems possible.

Sec. 5. Conditions of public rights-of-way occupancy.

(1) Use permits and/or development authorization.
Grantee shall obtain wuse, right-of-way construction, and/or
development authorization and required permits from the City and
all other appropriate regulatory authorities prior to constructing
or installing facilities or performing other work in the franchise
area. Grantee shall provide the following information for all
facilities that it proposes to construct or install:

(a) Engineering plans, specifications and a
network map of the proposed facilities and their relation to
existing facilities, in a format and media requested by the City
in sufficient detail to identify:

(1) The location and route of the proposed
facilities;

(ii) When requested Dby the City, the
location of all overhead and underground public wutility,
communication, cable, water, sewer, drainage and other facilities
in the public way along the proposed route;
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(iii) When requested by the City, the
location(s), 1if any, for interconnection with the communication
facilities of others;

(iv) The specific trees, structures,
improvements, facilities and obstructions, if any, that Grantee
proposes to temporarily or permanently alter, remove or relocate.

(b) If Grantee 1is proposing to install overhead
facilities, the Grantee shall provide evidence that the proposed
overhead installation 1is in compliance with all applicable
provisions of the Des Moines Municipal Code. The Grantee shall
also provide evidence of Grantee’s authorization to use each
utility pole along the proposed route together with any conditions
of use imposed by the pole owner(s) for each pole, and written
acknowledgement by the Grantee that if the overhead facilities are
subsequently relocated underground, the Grantee shall relocate
underground at no cost to the City, except as otherwise provided
in RCW Section 35.99.060.

(c) If Grantee 1is proposing to install underground
facilities in existing ducts or conduits within the public ways,
information in sufficient detail to identify:

(1) Evidence of ownership or authorization
to use such ducts or conduits;

(ii) Conditions of use imposed by the
owner (s) of the ducts or conduits;

(iii) If known to Grantee or reasonably
ascertainable to Grantee, the total capacity of such ducts or
conduits; and

(iv) If known to Grantee or reasonably
ascertainable to Grantee, the amount of the total capacity within
such ducts or conduits which will Dbe occupied by Grantee’s
facilities.

(d) If Grantee is proposing to install underground
facilities in new ducts or conduits within the public ways:
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(1) The location proposed for new ducts or
conduits;

(ii) The total capacity of such ducts or
conduits; and

(iii) The 1nitial 1listing of co-located
facilities located within Grantee constructed or installed ducts
or conduits.

(e) A preliminary construction schedule and
completion date together with a traffic control plan in compliance
with the Manual on Uniform Traffic Control Devices (MUTCD) for any
construction.

(f) Information to establish that the applicant
has obtained all other governmental approvals and permits to
construct and operate the facilities.

(g) Such other documentation and information
regarding the facilities requested by the City.

(h) The requirements of this section do not apply
to installation of optical cable necessary to connect a customer
of Grantee to a previously approved facility; provided that neither
excavation nor trenching in the public right-of-way is required;
that the optical cable does not cross a distance of more than
eighty (80) feet from its point of connection to the approved
facility and the point where it exits the public right-of-way;
that the optical cable connection meets or exceeds all applicable
technical standards required by law; that the optical cable
connection 1is durable and installed in accordance with good
engineering, construction, and installation practices and does not
interfere with the public use of the public ways, or adversely
affect public health, safety or welfare; that the optical cable
connection 1s constructed and installed to conform to all
applicable federal, state, 1local, and industry codes, rules,
regulations, and standards; and that the optical cable connection
does not damage or impair the City’s public way or property.

(1) The requirements of this section do not apply

to repair or maintenance of a previously approved overhead
facility; provided that the location and size of the previously
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approved facility is not materially changed; that no additional
new facilities are constructed or installed; that the repair or
maintenance activities are conducted in accordance with good
engineering, repalir, and maintenance practices and do not
interfere with the public use of the public ways, or adversely
affect public health, safety, or welfare; that maintenance or
repalir activities conform to all federal, state, 1local, and
industry codes, rules, regulations, and standards; and that the
repair or maintenance activities comply with the City Code.

(2) Construction and installation requirements.

(a) Grantee's System shall be constructed and
maintained in such manner as not to interfere with in-place sewers,
water pipes or any other property of City, or with any other pipes,
wires, conduits, pedestals, structures or other facilities that
may have been placed in rights-of-way by, or under, City's
authority.

(b) All facilities shall be constructed and
installed in such manner and at such points so as not to
inconvenience City or public use of the public ways or to adversely
affect the public health, safety or welfare and in conformity with
plans approved by the City, except in instances in which deviation
may be allowed by the City.

(c) Interference with wuse of streets. When
installing, locating, constructing or maintaining Facilities, the
Grantee shall not interfere with the use of any street to any
greater extent than is necessary, and shall leave the surface and
subsurface of any such street in as good condition as it was prior
to performance by the Grantee of such work, to the satisfaction of
the City.

(d) The Grantee shall apply for, obtain, and
comply with the terms of all permits required under Des Moines
Municipal Code sections regulating construction and maintenance
within the right-of-way for any work done upon Grantee Facilities.
Grantee shall comply with all applicable City, State, and Federal
codes, rules, regulations, and orders in undertaking such work,
which shall be done in a thorough and proficient manner. Grantee
shall have the sole responsibility for obtaining, at its own cost
and expense, all permits, licenses, or other forms of approval or
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authorization necessary to construct, operate, maintain or repair
or expand the System, and to construct, maintain and repair any
part thereof.

(e) The Telecommunications system constructed,
maintained and operated by virtue of this Franchise, shall be so
constructed, maintained and operated in accordance with all
applicable engineering codes adopted or approved by the City, State
of Washington, federal government and/or engineering profession
and in accordance with any applicable Statutes of the State of
Washington, rules and regulations of the applicable Washington
regulatory authority, Ordinances of the City or of any other
governmental regulatory commission, board or agency having
jurisdiction over Grantee.

(£) The construction plans and Grantee’s
operations shall conform to all federal, state, local, and industry
codes, rules, regulations, standards and laws. Grantee must cease
work immediately if the City determines that Grantee is not in
compliance with such codes, rules, regulations, or standards, and
may not begin or resume work until the City determines that Grantee
is in compliance. The City shall not be liable for any costs
arising out of delays occurring as a result of such work stoppage.

(g) Neither approval of plans by the City nor any
action or inaction by the City shall relieve Grantee of any duty,
obligation, or responsibility for the competent design,
construction, and installation of its facilities. Grantee 1is
solely responsible for the supervision, condition, and quality of
the work done, whether it 1is performed by itself or by its
contractors, agents, or assigns.

(h) Except as to emergency repairs, Grantee shall,
prior to excavating within any street, alley or other public place,
and installing any conduit, overhead cable or equipment therein,
file with the City Manager or designee plans and specifications
thereof showing the work to be done, the location and nature of
the installation to be made, repaired or maintained, and a schedule
showing the times of beginning and completion and shall secure a
permit from the City before proceeding with any such work. The
Grantee shall conform to all applicable requirements of the City
Code, as it currently exists or as it may be amended.
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(i) All construction and/or maintenance work as
provided herein shall be performed in conformity with the plans
and specifications filed with the City and with the permit or
permits issued, except in instances in which deviation may be
allowed thereafter in writing pursuant to an application by the
Grantee.

(3) Excavation work requiring a permit from the
City shall only commence upon the issuance of applicable permits
by the City, which permits shall not be unreasonably withheld or
delayed. However, in the event of an emergency requiring immediate
action by Grantee for the protection of the Facilities, City
property or other persons or property, Grantee may proceed without
first obtaining the normally required permits. In such event
Grantee must (1) take all necessary and prudent steps to protect,
support, and keep safe from harm the Facilities, or any part
thereof; City property; or other persons or property, and to
protect the public welfare, health and safety; and (2) as soon as
possible thereafter, must obtain the required permits and comply
with any mitigation requirements or other conditions in the after-
the-fact permit.

(k) In the event of an emergency, the Grantee
may commence such repair and emergency response work as required
under the circumstances, provided that the Grantee shall notify
the City Manager or designee in writing as promptly as possible,
before such repair or emergency work commences, Or as soon
thereafter as possible, if advance notice is not practical. The
City may act, at any time, without prior written notice in the
case of emergency, but shall notify the Grantee in writing as
promptly as possible under the circumstances.

(1) Unless such condition or regulation is in
conflict with a federal or state requirement, the City may
condition the granting of any permit or other approval that is
required under this Franchise, in any manner reasonably necessary
for the safe use and management of the public right-of-way or the
City’s property including, by way of example and not limitation,
maintaining proper distance from other utilities, protecting the
continuity of pedestrian and vehicular traffic and rights-of-way
improvements, private facilities and public safety.
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(m) New facilities shall Dbe constructed in
accordance with the following terms and conditions:

(1) Facilities shall be installed within
the Grantee’s existing underground duct or conduit whenever excess
capacity exists.

(1ii) Overhead facilities shall be installed
on pole attachments to existing utility poles only, and then only
if space is available.

(iii) Whenever all existing telephone and
electric utilities are located underground within public ways, the
Grantee must also locate its facilities underground.

(iv) Whenever all new or existing telephone
and electric utilities are located or relocated underground within
public ways, the Grantee that currently occupies the same public
ways shall concurrently relocate its Facilities underground at its
own expense, except as otherwise provided in RCW Section 35.99.060.

(n) Display of right-of-way permit. The Grantee
shall maintain a copy of the construction permit and approved plans
at the construction site, which shall be displayed and made
available for inspection by the City Manager or designee at all
times when construction work i1s occurring.

(o) Construction schedule. The Grantee shall
submit a written construction schedule to the City Manager or
designee prior to commencing any work in or about the public ways
in accordance with City regulations.

(p) Locator service compliance. The Grantee,
before commencing any construction in the public ways, shall call
for location in accordance with RCW 19.122.

(q) Placement. All facilities, and structures
shall be located and placed in accordance with a valid permit so
as to cause minimum interference with the rights and reasonable
convenience of adjacent property owners. All facilities shall be
maintained in a safe condition, and in good order and repair.
Suitable barricades, flags, lights, flares, or other devices shall
be used during construction activities at such times and places as
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are reasonably required for the safety of the public. Any poles
or other fixtures placed in any street by the Grantee shall be
placed in such manner as not to interfere with the usual travel on
such public way. Exact placement within the right-of-way shall be
coordinated with the City and other utilities in order to provide
for maintenance and future expansion, as well as, for the safety
of the public. The City reserves the reasonable right as to final
placement.

(r) Completion of construction. The Grantee shall
promptly complete all construction activities so as to minimize
disruption of the public ways and other public and private
property. All construction work authorized by a permit within
public ways, including restoration, must be completed within 90
calendar days of the date of issuance or at such other interval as
the City may specify in writing upon issuance of the permit.

(s) Non-complying work. Upon order of the City
Manager or designee, all work which does not comply with the
provisions of this Franchise shall be brought into compliance with
this Franchise.

(t) The City reserves the right to install, and
permit to be installed, sewer, electric, phone, gas, water and
other pipelines, cables, conduits and related appurtenances and to
do, or permit to be done, any underground or overhead work in,
across, along, over or under a public way or other public place
occupied by Grantee. The City also reserves the right to construct
new streets and public utilities and to alter the design of
existing streets and public utilities. In performing such work,
the City shall not be liable to Grantee for any damage, except in
the event of the contributory negligence or willful misconduct of
the City or its contractors, but nothing herein shall relieve any
other person or entity from the responsibility for damages to
Grantee’s Facilities. The City will use its best efforts to provide
Grantee with reasonable advance notice of plans by other persons
to open the public ways.

(3) Coordination of construction and installation
activities.

(a) Grantee shall coordinate its construction and

installation activities and other work with the City and all other
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users of the public ways, including utilities located within the
franchise area.

(b) All construction or installation locations,
activities and schedules shall be coordinated, as ordered by the
City, to minimize public inconvenience, disruption or damages.

(c) At least forty-eight (48) hours prior to
entering a public way to perform construction and installation
activities or other work, Grantee shall give notice, at its cost,
to owners and occupiers of property adjacent to such public ways
indicating the nature and location of the work to be performed.
Such notice shall be physically posted by door hanger. Grantee
shall make a good faith effort to comply with the property owner
or occupier's preferences, if any, on location or placement of
underground facilities, consistent with sound engineering
practices.

(d) The City shall give reasonable advance notice
to Grantee of plans to open public ways for construction or
installation of facilities; provided, however, the City shall not
be liable for damages for failure to provide such notice, except
in the event of the contributory negligence or willful misconduct
of the City or its contractors. When such notice has been given,
Grantee shall provide information requested by the City regarding
Grantee's future plans for use of the public way to be opened.
When notice has been given, Grantee may only construct or install
facilities during such period that the City has opened the public
way for construction or installation.

(4) Relocation. Grantee shall relocate its facilities as
ordered by the City Manager or designee at no expense or liability
to the City, except as otherwise provided in RCW Section
35.99.060, when there 1is construction, alteration, repair or
improvement of a public way. Grantee shall complete the relocation
by the date specified by the City. Grantee agrees to protect and
save harmless the City from any customer or third-party claims
for service interruption or other losses in connection with any
such change or relocation. Grantee shall relocate its facilities
at 1its own expense except where the Grantee had paid for the
relocation costs of the same facilities at the request of the City
within the past five (5) years, the Grantee's share of the cost of
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relocation will be paid by the City if it requested the subsequent
relocation or as otherwise provided in RCW Section 35.99.060.

(5) Temporary removal, adjustment or alteration of
facilities.

(a) Grantee shall temporarily remove, adjust or
alter the position of its facilities at its cost, except as
otherwise provided in RCW Section 35.99.060, at the request of
the City for public projects, events, or other public operations
Or purposes.

(b) Grantee shall locate the precise horizontal
and vertical location of its underground facilities by excavating
upon request of the City. If the City’s request is in support of
a City project, the Grantee shall complete this service within 14
days at no cost to the City, except as otherwise provided in RCW
Section 35.99.060,. If the City’s request is in support of a
third party’s project, the Grantee shall be entitled to recover
its cost from the project sponsor as set forth in RCW Section
35.99.0860.

(&) If any person requests permission from the
City to use a public way for the moving or removal of any building
or other object, the City shall, prior to granting such permission,
require such person or entity to make any necessary arrangements
with Grantee for the temporary removal, adjustment or alteration
of Grantee's facilities to accommodate the moving or removal of
said building or other object. In such event, Grantee shall, at
the cost of the person desiring to move or remove such building or
other object, remove, adjust or alter the position of its
facilities which may obstruct the moving or removal of such
building or other object, provided that:

(1) The moving or removal of such building
or other object which necessitates the temporary removal,
adjustment or alteration of facilities shall be done at a
reasonable time and 1in a reasonable manner so as to not
unreasonably interfere with Grantee's business, consistent with
the maintenance of proper service to Grantee's customers;

(ii) Where more than one route is available
for the moving or removal of such building or other object, such
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building or other object shall be moved or removed along the route
which causes the least interference with the operations of Grantee,
in the sole discretion of the City;

(iii) The person obtaining such permission
from the City to move or remove such building or other object may
be required to indemnify and save Grantee harmless from any and
all claims and demands made against it on account of injury or
damage to the person or property of another arising out of or in
conjunction with the moving or removal of such building or other
object, to the extent such injury or damage 1s caused by the
negligence or willful misconduct of the person moving or removing
such building or other object or the negligence or willful
misconduct of the agents or employees of the person moving or
removing such building or other object; and

(iv) Completion of notification
requirements by a person who has obtained permission from the City
to use a public way for the moving or removal of any building or
other object shall be deemed to be notification by the City.

(d) The City may require Grantee to temporarily
remove, adjust or alter the position of Grantee's facilities as
the City may reasonably determine to be necessary at no cost to
the City, except as otherwise provided in RCW Section 35.99.060,
for work deemed needed by the City in the Rights-of-Way. The City
shall not be liable to Grantee or any other party for any direct
(except as a result of the negligence or willful misconduct of the
City or its contractors), indirect, consequential, punitive,
special or other damages suffered as a direct or indirect result
of the City's actions.

(e) The temporary removal, adjustment or
alteration of the position of Grantee's facilities shall not be
considered relocation for any purpose whatsoever, except as
otherwise provided in RCW Section 35.99.060.

(6) Tree trimming. The Grantee shall have the authority
to trim trees or other natural growth on public property or which
overhang streets, alleys, sidewalks and public ways of the City so
as to prevent the branches of such trees from coming in contact
with the Grantee’s wires, cables or other equipment that may be
damaged due to continued contact. Grantee takes full
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responsibility for removing debris when the work is complete. All
trimming is to be done at the sole expense and responsibility of
Grantee.

Trimming of trees and shrubbery within or overhanging the public
ways to prevent contact with Grantee’s Facilities shall be done in
such a manner to cause the minimum amount of damage to trees and
shrubs. If in the City’s determination, trees are excessively
damaged as a result of the work undertaken by or on behalf of
Grantee, Grantee shall pay the City, within 30 days of submission
of a statement by the City, the reasonable cost of any treatment
required to preserve a tree or shrub or the cost for removal and
replacement of the tree or shrub with landscaping of equal value
or the value of the tree or shrub prior to the damage or removal,
as determined by the City Manager or designee.

Any trimming or removal of trees or shrubs shall be done in full
compliance with the City’s Ordinances and all other laws or
regulations of the City.

(7) Underground installation.

(a) The parties agree that this Franchise does
not limit the City’s authority under federal law, state law, or
local ordinance, to require the undergrounding of utilities,
provided such requirement is applied on a non-discriminatory basis
as required under applicable state or federal law.

(b) Whenever the City requires the undergrounding
of aerial utilities in the Franchise Area, the Grantee shall
underground the Grantee Facilities in the manner specified by the
City Manager or designee at no expense or liability to the City,
except as otherwise provided in RCW Section 35.99.060,. Where
other utilities are present and involved in the undergrounding
project, Grantee shall only be required to pay its fair share of
common costs borne by all utilities, in addition to the costs
specifically attributable to the undergrounding of Grantee
Facilities. Common costs shall include necessary costs for common
trench excavation, backfill, and restoration, and utility vaults.
Fair share shall be determined in comparison to the total number
and size of all other utility facilities being undergrounded.
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(e) Grantee will maintain membership in good
standing with the Utility Coordinating Council One Call Center, or
other similar or successor organization designated to coordinate
underground equipment locations and installations. Grantee shall
abide by chapter 19.122 RCW (Washington State's "Underground
Utilities" statutes) and will further comply with and adhere to
local procedures, customs and practices relating to the one call
locator service program.

(8) Ducts and conduits.

(a) If the Grantee is constructing underground
conduit for i1its own use, the City may require the Grantee to
construct excess conduit capacity in the public ways, provided
that the City enters into a contract with the Grantee consistent
with RCW 80.36.150. The contract rates to be charged should
recover the incremental costs of the Grantee, (calculated as the
difference between what the Grantee would have paid for the
construction of its conduit and the additional cost only of
construction of the excess conduit). If the City makes the
additional conduit available to any other entity for the purposes
of providing telecommunications service or cable service for hire,
sale, or resale to the general public, the rates to be charged, as
set forth in the contract with the Grantee shall recover at least
the fully allocated costs of the Grantee. The Grantee shall state
both contract rates in the contract. The City shall inform the
Grantee of the use, and any change in use, of the requested conduit
and related access structures, if any, to determine the applicable
rate to be paid by the City.

(b) The City shall not require that the additional
conduit space be connected to the access structure and vaults of
the Grantee.

(&) Except as expressly provided in this section,
Grantee shall not charge the City for any costs, of any kind
whatsoever, for facilities provided by Grantee in accordance with
this section.

(d) The provisions of this section shall conform
to the requirements of RCW 35.99.070.
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(9) Location of Grantee facilities.
(a) From time to time, the City, or its
representatives, may request identification of the specific
location of Grantee System facilities. The Grantee agrees to

respond to such request within forty-eight (48) hours of the receipt
of the request, excluding delays due to weather or other

conditions. In the event that Grantee cannot locate such
information within forty-eight (48) hours, Grantee shall notify the
City. If Grantee fails to notify the City of its facilities

locations within forty eight (48) hours, and damage is caused to
Grantee's facilities as a direct result, the Grantee shall hold
the City harmless from all 1liability, damage, cost or expense
resulting from the City's actions in this regard unless such damage
was caused by the negligence or willful misconduct of the City or
its agents.

(b) Report of underground facilities. From time
to time the City may require to design or construct right-of-way
improvements 1in a specific area, the City or its designee may
require the Grantee to submit a report of existing underground
system facilities for a specific area of the City that will be
impacted as a result of a planned right-of-way improvement. Within
thirty (30) days after receipt by the Grantee of a request from
the City or its designee, the Grantee shall submit a report of
underground system facilities that shall comply with the following
provisions:

(i) Certification by an engineer licensed
in the State of Washington employed by the Grantee that the report
accurately depicts the 1location of all system facilities,
including drop service lines to individual subscribers, 1if any.
The accuracy of this report shall Dbe noted based wupon the
capability of the locating cquipment used.

(i1) The accurate depth of the underground
facility, as may be available based upon the capability of the
locating device used. The accuracy of this information shall be

noted.
(iii) Submittals shall be provided in

hardcopy, and if available, electronically as an AutoCAD or ArcView
file.
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(iv) The City and Grantee recognize the
importance of making best efforts to communicate during the
planning and construction phases of right-of-way improvement
projects. To that end, the City and Grantee agree to work
cooperatively and to be reasonable and timely in requesting and
providing necessary information. In the event the City reasonably
determines that more precise information is needed for a specific
aspect of a right-of-way project, the Grantee agrees to take the
necessary steps to provide such precise information within thirty
(30) days of receipt of request. If it 1s necessary for the
Grantee to pot-hole or excavate and restore portions of the right-
of-way to respond to the City’s information request, the Grantee
agrees to take such steps at its expense, , except as otherwise
provided in RCW Section 35.99.060,and the City agrees to waive
all permitting and inspection fees therefore.

(&) Within sixty (60) days of the effective date
of this Franchise, Grantee shall provide the City with a current
route map of the Telecommunication System located within the City.
Upon City request, but no more often than once each year during
the term of this Franchise, the Grantee shall provide the City
with an updated route map showing the changes that have occurred
in the Telecommunication System.

(d) Grantee agrees to obtain facilities location
information from other users of the Public rights-of-way prior
to Grantee'’s construction, reconstruction, maintenance,

operations and repair of the Grantee’s System facilities.

(10) Removal and abandonment of facilities. In the event
that the use of any part of the Grantee’s system is discontinued
for any reason for a continuous period of twelve (12) months, or
in the event such system equipment or facilities have been
installed in any public ways or rights-of-way without complying
with the requirements of this Franchise or other City ordinances,
or the Franchise has been terminated or has expired, upon receiving
ten (10) business days prior written demand from the City, the
Grantee shall promptly remove, at its expense, such affected
equipment or Facilities, other than any which the City may permit
to be abandoned in place, from the public ways of rights-of-way.
Said removal shall be completed within one-hundred eighty (180)
days from receipt of the City's written demand. In the event of
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such removal, the Grantee shall promptly restore the public ways
or rights-of-way from which such property has been removed to a
condition satisfactory to the City. Any affected equipment or
facilities of the Grantee remaining in place one-hundred eighty-
one (18l1) days after the termination or expiration of the
Franchise, and upon written notice from the City, shall be
considered permanently abandoned. The City may extend such time
not to exceed an additional ninety (90) days with prior written
request from the Grantee, and such request shall not be
unreasonably withheld. Any equipment or facilities of the Grantee
that the City allows to be abandoned in place shall be abandoned
in such manner as the City shall prescribe. Upon permanent
abandonment of the equipment or facilities of the Grantee in place,
the equipment or Facilities shall become that of the City, and the
Grantee shall submit to the City Clerk an instrument in writing,
to be approved by the City Attorney, transferring to the City the
ownership of such equipment or facilities. ©None of the foregoing
affects or limits the Grantee’s rights to compensation for an
involuntary abandonment of its equipment or facilities under state
or federal law.

(11) sSsafety and maintenance requirements.

(a) All work authorized and required under this
Franchise will be performed in a safe, thorough, and workmanlike
manner.

(b) Grantee, in accordance with applicable
federal, state, and local safety requirements shall, at all times,
employ ordinary care and shall use commonly accepted methods and
devices for preventing failures and accidents which are likely to
cause damage, injury, or nuisance to occur. All facilities,
wherever situated or located, shall at all times be kept in a good,
safe, and suitable condition. If a violation of a safety code or
other applicable regulation is found to exist by the City, the
City may, after discussions with Grantee, establish a reasonable
time for Grantee to make necessary repairs. If the repairs are not
made within the established time frame, the City may make the
repairs itself at the cost of the Grantee or have them made at the
cost of Grantee.

(e) If Grantee fails to commence, pursue Or
complete any work required by law, this Franchise or any applicable
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permit to be done in any public way within the time prescribed and
to the satisfaction of the City, the City may at its discretion
cause the work to be done. Grantee shall pay to the City the
reasonable costs of the work in an itemized report provided by the
City to Grantee within 30 days after receipt of such report.

(d) Grantee, and any person acting on its behalf,
shall provide a traffic control plan that conforms to the latest
edition of the Manual of Uniform Traffic Control Devices (MUTCD).
Said plan shall use suitable barricades, flags, flagmen, lights,
flares, and other measures as required for the safety of all
members of the general public during the performance of work, of
any kind whatsoever, in public ways to prevent injury or damage to
any person, vehicle, or property. Grantee shall implement and
comply with its approved traffic control plan during execution of
its work. The traffic control plan shall be developed and kept on
site in Grantee’s possession for all work impacting vehicular and
pedestrian traffic. Traffic control plans may be modified as
necessary by the Grantee to achieve effective and safe traffic
control. All road closures requested by Grantee require a detour
plan submitted at least 48 hours in advance and prior City approval
unless there is an emergency.

(e) Grantee shall maintain i1its facilities in
proper working order. Grantee shall restore its facilities to
proper working order upon receipt of notice from the City that
facilities are not in proper working order. The City may, after
discussions with Grantee, establish a reasonable time for Grantee
to restore its facilities to proper working order. TIf the
facilities are not restored to proper working order within the
established time frame, the City may restore the facilities to
proper working order or have them restored at the cost of Grantee.

(£) The City shall have the right to inspect all
construction and installation work performed by Grantee pursuant
to this Franchise to the extent necessary to ensure compliance by
Grantee. On an ongoing basis, Grantee shall certify to the City
that Grantee’s work 1is being performed and completed 1in a
satisfactory manner.

(g) On notice from the City that any work is being

performed contrary to the provisions herein, or in an unsafe or
dangerous manner or in violation of the terms of any applicable
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permit, laws, regulations, ordinances or standards, the City may
issue a stop work order and Grantee shall stop the work
immediately. The City shall issue a stop work order in writing,
unless given verbally in the case of an emergency, and provide the
order to the individual doing work or post it on the work site. A
copy of the order shall be sent to Grantee, and the order must
indicate the nature of the alleged violation or unsafe condition
and the conditions under which Grantee may resume work.

(12) Removal of unauthorized facilities. Within thirty
(30) days following written notice from the City, Grantee shall,
at its expense, remove unauthorized facilities and restore public
rights-of-way and other property to as good a condition as existed
prior to construction or installation of its facilities. Any plan
for removal of said facilities must be approved by the City prior
to such work. Facilities are unauthorized and subject to removal
in the following circumstances:

(a) Upon expiration, termination, or cancellation
of this Franchise;

(b) Upon abandonment of the facilities. Facilities
shall be deemed abandoned if they are unused by Grantee as
described in Section 5(10);

(c) If the facilities were constructed or
installed prior to the effective date of this Franchise; unless
such facilities were constructed or installed upon the condition
of subsequent approval of this Franchise with the consent of the
Cltys

(d) If the facilities were constructed, installed,
operated, maintained, or repaired without the prior issuance of
required use and/or development authorization and permits;

(e) Lf the facilities were constructed or
installed or are operated, maintained or repaired in violation of

the terms or conditions of this Franchise; or

(£) If the facilities are unauthorized for any
reason whatsoever.
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(13) Restoration of public ways and other property.

(a) Whenever necessary, after construction or
maintaining any of Grantee’s Facilities within the Rights-of-Way,
the Grantee shall, without delay, and at Grantee’s sole expense,
except as otherwise provided in RCW Section 35.99.060, remove all
debris and restore the surface and subsurface disturbed by Grantee
as nearly as possible to as good or better condition as it was in
before the work began. Grantee shall replace any property corner
monuments, survey reference or equipment that were disturbed or
destroyed during Grantee’s work in the rights-of-way. Such
restoration shall be done in a manner consistent with applicable
codes and laws and to the City’s satisfaction and specifications
where applicable. Grantee agrees to pay all costs and expenditures
required on the rights-of-ray as a result of settling, subsidence,
or any other need for repairs or maintenance resulting from
excavations made by Grantee for necessary trench patch
maintenance, for a period of ten years from the date such
maintenance was performed, normal wear and tear excepted.
Favorable weather conditions permitting, Grantee agrees to repair
rights-of-way as a result of settling, subsidence, or other needed
repairs or maintenance resulting from excavations made by the
Grantee upon forty-eight (48) hours’ notice excluding weekends and
holidays. If Grantee fails to undertake such repairs as herein
provided, the City may perform the repairs at Grantee’s expense.

(b) Landscape restoration. All trees, landscaping
and grounds removed, damaged or disturbed as a result of the
construction, installation, maintenance, operation, repair or
replacement of the Grantee’s facilities, shall be replaced or
restored, at the Grantee’s expense to the condition existing prior
to performance of the work, except as otherwise provided in RCW
Section 35.99.06.

(14) Poles, structures, and property owned by others. If
and when the Grantee 1is authorized to install communication
facilities aerially in accordance with chapter 12.48 of the Des
Moines Municipal Code (DMMC), Grantee must obtain written approval
from the owners of utility poles, structures and property not owned
by Grantee prior to attaching to or otherwise using such poles,
structures or property, and provide proof of such approval to the
City. The City makes no representation and assumes no
responsibility for the availability of utility poles, structures,
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and property owned by third parties for the installation of
Grantee's facilities. The City shall not be 1liable for the
unavailability of utility poles, structures, and property owned by
the City or third parties for any reason whatsoever. The
installation of facilities by Grantee on or in the poles,
structures, or property owned by others shall be subject to and
limited by the owner's authority to enter, occupy, and use public
ways. In the event that the authority of the owner of poles,
structures, or property to enter, occupy, and use the public ways
either expires, terminates, or 1is cancelled, the authority of
Grantee to construct, install, operate, maintain, and repair
Grantee's facilities at such locations may be immediately
cancelled at the sole option of the City. The City shall not be
liable for the costs for removal of facilities arising from
expiration, termination, or cancellation of any pole owner's
authority to enter, occupy, or use public ways for any reason
whatsoever.

Sec. 6. Indemnification and liability and assumption
of risk.

(1) Indemnification / Hold Harmless. The Grantee shall
defend, indemnify and hold the City, its officers, officials,
employees and volunteers harmless from any and all claims,
injuries, damages, losses or suits 1including attorney fees,
arising out of or in connection with activities or operations
performed by the Grantee or on the Grantee’s behalf under this
Franchise agreement, except for injuries and damages caused by the
contributory negligence or willful misconduct of the City.

(2) The City shall give the Grantee written notice of any
claim or of the commencement of any action, suit or other proceeding
covered by this section. If a claim or action arises, the City or

any other indemnified party shall then tender the defense of the
claim to Grantee, which defense shall be at Grantee's expense.
However, the failure of the City to provide such notice in writing
to Grantee shall not relieve Grantee of its duties and obligations
under this Section, provided that Grantee 1is given sufficient
advance notice to perform its duties under this Section. It is
further specifically and expressly understood that the
indemnification provided herein constitutes the Grantee’s waiver
of immunity under Industrial Insurance, Title 51 RCW, solely for
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the purposes of this indemnification. This waiver has been
mutually negotiated by the parties.

(3) Should a court of competent jurisdiction determine
that this Agreement is subject to RCW 4.24.115, then, in the event
of liability for damages arising out of bodily injury to persons
or damages to property caused by or resulting from the concurrent
negligence of the Contractor and the City, its officers, officials,
employees, and volunteers, the Contractor's liability hereunder
shall be only to the extent of the Contractor's negligence. The
provisions of this section shall survive the expiration or
termination of this Agreement.

(4) Damages and penalties. By acceptance of this
Franchise, Grantee specifically agrees that it will pay, all
damages or penalties which the City, 1its officers, agents,
employees, or contractors may legally be required to pay as a
result of damages arising out of copyright infringements and all
other damages arising out of Grantee’s or Grantee’s agents’
installation, maintenance, or operation of the
telecommunications System, except as specifically referenced
elsewhere in this Franchise, whether or not any act or omission
complained of is authorized, allowed, or prohibited by this
Franchise, subject to Section 635A of the Cable Act and applicable
law.

(5) Expenses. If any action or proceeding 1is brought
against the City or any of its officers, agents, or employees for
claims for damages or penalties described in this Section, the
Grantee, upon written notice from the City, shall assume the
investigation of defense and fully control any resolution or
compromise thereof, including the employment of counsel and the
payment of all expenses including the reasonable value of any
services rendered Dby any officers, agents, employees or
contractors of the City which are not unreasonably duplicative of
services provided by Grantee and its representatives. The City
shall fully cooperate with the Grantee.

(6) Separate counsel. The City shall have the right to
employ separate counsel 1in any action or proceeding and to
participate in the investigation and defense thereof, and the
Grantee shall pay the reasonable fees and expenses of such separate
counsel if representation of both the Grantee and the City by the
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same attorney would be inconsistent with accepted canons of
professional ethics and if separate counsel is employed with the
approval and consent of the Grantee, which shall not be
unreasonably withheld.

(7) Assumption of risk. Grantee assumes the risk of
damage to its facilities located in the City's public ways from
activities conducted by third parties or the City, its elected
officials, officers, employees, agents, or representatives, except
in the event of the negligence or willful misconduct of any one or
more of the above persons. Grantee releases and waives any and all
claims against the City, its elected officials, officers,
employees, agents, and representatives for damage to or
destruction of the Grantee's facilities except to the extent any
such damage or destruction 1is caused by or arises from the
negligence or willful misconduct of the City. Grantee bears sole
responsibility to insure its property. Grantee shall ensure that
its insurance contracts waive subrogation claims against the City,
its elected officials, officers, employees, agents, and
representatives, and Grantee shall indemnify, defend and hold
harmless the City, its elected officials, officers, employees,
agents, and representatives against any and all subrogation claims
if it fails to do so.

Sec. 7. Insurance.

(1) Grantee shall procure and maintain for the duration
of the Franchise, insurance against claims for injuries to Persons
or damage to property which may arise from or in connection with
this Franchise by the Grantee, their agents, representatives,
employees or subcontractors.

(a) Amounts of Insurance. In accordance with
applicable law, the Grantee shall maintain throughout the term
of this Franchise the following insurance limits:

(1) Automobile Liability. Commercial
automobile liability insurance policy in the amount of than Five
Million Dollars ($5,000,000) combined single limit each accident
for bodily injury and property damage covering all owned, hired,
and non-owned vehicles).
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(ii) Commercial General Liability. A
commercial general liability insurance policy issued by a company
duly authorized to do business in the State of Washington insuring
the Grantee with respect to the installation, maintenance, and
operation of Grantee’s Telecommunication System in the amount of
Five Million Dollars ($5,000,000) per occurrence for bodily injury
and property damage and Five Million Dollars ($5,000,000) general
aggregate. The City shall be included as an additional insured as
their interest may appear under this Agreement under Grantee’s
Commercial General Liability insurance policy.

(iii) FExcess General Liability. Excess or
Umbrella Liability coverage at limits of One Million Dollars
($1,000,000) per occurrence and annual aggregate providing

coverage above the primary Commercial General, Commercial
automobile liability and employer’s liability insurance.

(iv) Workers’ Compensation coverage as
required by the Industrial Insurance laws of the State of
Washington. This requirement may be satisfied instead through the
Grantee’s primary Commercial General and Automobile Liability
coverage, or any combination thereof.

(b) Other 1Insurance Provisions. The insurance
policies are to contain the following provisions for Automobile
Liability and Commercial General Liability insurance:

(i) The Grantee’s insurance coverage shall
be primary insurance as respect the City. Any Insurance, self-
insurance, or insurance pool coverage maintained by the City shall
be excess of the Grantee’s insurance and shall not contribute with
1%t -

(ii) Upon receipt of notice from it
insurer(s) Grantee shall endeavor to provide Grantor with thirty
(30) days prior written notice of cancellation

2y Acceptability of Insurers. Insurance is to be
placed with insurers with a current A.M. Best rating of not less

than A-: VII.

(d) Verification of Coverage. Upon acceptance of
the Franchise, Grantee shall furnish the City with original
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certificates and blanket additional insured endorsement,
evidencing the insurance requirements of the Grantee.

(e) Subcontractors. Grantee shall require any
contractor or subcontractor to obtain and maintain substantially
the same insurance with substantially the same limits as required
of Grantee.

(2) Endorsements. Grantee agrees that with respect to
the insurance requirements contained above, all insurance
certificates will contain the following required provisions:

(a) Include the City and its officers, employees,
and elected representatives as an additional insured as their
interest may appear under this Agreement.

(z) Shall be on an occurrence basis and shall be
primary coverage of all losses resulting from Grantee’s operations
covered by the policies.

(3) Insurance term. The insurance required above shall
be kept in full force and effect by Grantee during this Franchise
and thereafter until after the removal of all poles, wires, cables,
underground conduits, manholes, and other conductors and fixtures
incident to the maintenance and operation of Grantee’s
Telecommunication System, should such removal be required by City
Council or undertaken by Grantee.

(4) Issuing companies. Companies issuing the insurance
policies shall have no recourse against the City for payment of
any premiums or assessments which all are set at the sole risk of
the Grantee.

(5) No 1limit on liability. Grantee’s maintenance of
insurance as required by this Franchise shall not be construed
to limit the liability of Grantee to the coverage provided by
such insurance, or otherwise limit the City’s recourse to any
remedy to which the City is otherwise entitled at law or in equity.
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Sec. 8. Performance bond and security fund.

(1) Amount. The Grantee shall provide the City with a
financial guarantee in the amount of One Hundred Thousand Dollars
($100,000) running for, or renewable for, the duration of the
construction of Grantee’s facilities in the City, in a form and
substance acceptable to the City. This Franchise performance bond
shall be separate and distinct from any other bond or deposit
required.

(2) Damages. In the event Grantee shall fail to
substantially comply with any one or more of the provisions of
this Franchise, then there shall be recovered Jjointly and
severally from the principal and any surety of such financial
guarantee any damages suffered by City as a result thereof,
including but not limited to staff time, material and equipment
costs, compensation or indemnification of third parties, and the
cost of removal or abandonment of facilities hereinabove
described.

(a) Before any draws are made on the Franchise
performance bond, the City Manager or designee shall give written
notice to the Grantee:

(i) Describing the act, default or failure
to be remedied, or the damages, cost or expenses which the City
has incurred by reason of the Grantee’s act or default;

(ii) Providing a reasonable opportunity for
the Grantee to first remedy the existing or ongoing default or
failure, if applicable;

(iii) Providing a reasonable opportunity for
the Grantee to pay any moneys due the City before the City draws
on the Franchise performance bond, i1f applicable;

(iv) That the Grantee will be given an
opportunity to review the act, default or failure described in the

notice with the City Manager or designee.

(B) The Grantee shall replace the Franchise
performance bond within fourteen (14) days after written notice
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from the City Manager or designee that there is a deficiency in
the amount of the Franchise performance bond.

(3) Security fund. In addition to the performance bond,
Grantee shall establish and maintain a security fund in the amount
of twenty-five thousand dollars ($25,000), at its cost, with the
City by depositing such monies, letters of credit, or other
instruments in such form and amount acceptable to the City within
30 calendar days of the effective date of this Franchise. No sums
may be withdrawn from the fund by Grantee without consent of the
City. The security fund shall be maintained at the sole expense of
Grantee so long as any of the Grantee’s facilities occupy a public
way.

(a) The fund shall serve as security for the
performance of this Franchise, 1including any claims, costs,
damages, Jjudgments, awards, attorneys’ fees or liability, of any
kind whatsocever, the City pays or incurs, including civil
penalties, because of any failure attributable to Grantee to comply
with the provisions of this Franchise or the codes, ordinances,
rules, regulations, standards, or permits of the City.

(b) Before any sums are withdrawn from the
security fund, the City shall give written notice to Grantee:

(1) Describing the act, default or failure
to be remedied, or the claims, costs, damages, judgments, awards,
attorneys’ fees or liability which the City has incurred or may
pay by reason of Grantee's act or default;

(ii) Providing a reasonable opportunity for
Grantee to first remedy the existing or ongoing default or failure,
if applicable;

(iii) Providing a reasonable opportunity for
Grantee to pay any monies due the City before the City withdraws
the amount thereof from the security fund, if applicable; and

(iv) Grantee will be given an opportunity to

review the act, default or failure described in the notice with
the City or his or her designee.
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() Grantee shall replenish the security fund
within fourteen (14) days after written notice from the City that
there is a deficiency in the amount of the fund.

(d) Insufficiency of the security fund shall not
release or relieve Grantee of any obligation or financial
responsibility.

Sec. 9. Taxes, charges, and fees.

(1) Franchise fee. RCW 35.21.860 currently prohibits a
municipal franchise fee for permission to use the right of way for
telephone business purposes. Based on the representations of

Grantee, it 1s the City's understanding that Grantee will use the
right of way for telephone business purposes as defined by RCW
82.16.010 or as a service provider as such term is defined in RCW
Section 35.99.010 for the ©provision of telecommunications
services. If this prohibition is removed or does not apply to
future services, Grantee understands the City may assess a
reasonable franchise fee in accordance with the City Code, so long
as local, State or federal law does not otherwise prohibit such
fee.

(2) Utility tax. The parties further understand that
RCW 35.21.870 currently limits the rate of City tax upon telephone
business activities to six percent (6%) of Gross Receipts, unless
a higher rate is approved by vote of the people. The parties
agree, however, that nothing in this Franchise shall 1limit or
expand the City's power of taxation, as now or may hereafter exist.
Grantee understands that some of its business activities in the
City of Des Moines as identified herein may be taxable activities
subject to the six percent (6%) gross receipts tax rate, as imposed
under the City's telephone business tax, adopted in Des Moines
Municipal Code Chapter 3.68, subject to such activities being
deemed taxable under applicable state and federal laws. This
provision does not 1limit the City's power to amend Des Moines
Municipal Code Chapter 3.68 as may be permitted by law, including
increases to the tax rate. Notwithstanding any other provision of
this Franchise, nothing in this Franchise is intended to alter,
amend, modify or expand the taxes and fees that may lawfully be
assessed on Franchisee’s business activities under this Franchise
under applicable law.
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(3) Permit and administrative fees. Grantee shall also
pay and be responsible for all charges and fees (authorized under
applicable law) imposed to recover actual administrative expenses
incurred by the City that are directly related to receiving and
approving this Franchise, any use and/or development
authorizations which may be required, or any permit which may be
required, to inspecting plans and construction, or to the
preparation of a detailed statement. Regular application and
processing charges and fees imposed by the City shall be deemed to
be attributable to actual administrative expenses incurred by the
City but shall not excuse Grantee from paying and being responsible
for other actual administrative expenses incurred by the City.

(a) Grantee shall pay a franchise processing fee
of $5,000 within 30 calendar days of the effective date of this
Franchise.

(b) Grantee shall pay fees according to applicable
sections of the City Code.

(4) Grantee shall pay and be responsible for taxes
permitted by law.

(5) In addition to penalties and other remedies for which
Grantee may be subjected, the City reserves the right to impose
site-specific charges (authorized under applicable law) for

placement of structures wused to provide telecommunications
services. Unless otherwise agreed by the parties, such charges
shall be an amount equal to at least fifty percent (50%) of the
costs of construction or installation of such structures.

Sec. 10. Access to facilities and universal service.

(1) Grantee shall provide access to its facilities by
hire, sale, or resale on a nondiscriminatory basis. Grantee shall
make 1its telecommunications services available to any customer
within its franchise area who shall request such service whenever
feasible, without discrimination as to the terms, conditions,
rates or charges for the Grantee's services; provided, however,
that nothing in this section shall prohibit Grantee from making
any reasonable <classifications among differently situated
customers.

55



56

Ordinance No.
Page 40 of 52

(2) Grantee shall provide Internet access to users of
City property, at 1locations requested by the City, if it is
practicable, upon Grantee’s then-current market rates for such
service and pursuant to a separate services agreement. Grantee and
the City may enter 1into a separate agreement or agreements
regarding the allocation of costs to construct, install, operate,
maintain, repair, and remove facilities needed to provide such
access; provided, however, that nothing herein shall require the
City to accept construction or installation of facilities on City
property.

Sec. 11. Acquisition of facilities. Upon Grantee’s
acquisition of any facilities 1in the public way, or upon any
addition or annexation to the City of any area in which Grantee
has facilities, such facilities shall immediately be subject to
the terms of this Franchise without further action of the City or
Grantee.

Sec. 12. Vacation of public ways. The City reserves
the right to wvacate any public way which is subject to rights,
privileges, and authority granted by this Franchise. If Grantee
has facilities in such public way, the City shall reserve an
easement for Grantee, if requested by Grantee.

Sec. 13. Duty to provide information. Grantee's
obligations under this section are in addition to those provided
elsewhere in this Franchise. Within fifteen (15) days of a written
request from the City, Grantee shall furnish the City with all
requested information sufficient to demonstrate:

(1) That Grantee has complied with all requirements of
this Franchise;

(2) That taxes, fees, charges, or other costs owed or
payable by Grantee have been properly collected and paid; and

(3) The names of the users of Grantee’s facilities and
the services and products those users are providing to the public.

Sec. 14. Records.

(1) Grantee will manage all of 1its operations 1in
accordance with a poclicy of keeping its documents and records open
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and accessible to the City. The City will have access to, and the
right to inspect, any documents and records of Grantee and its
affiliates that are reasonably necessary for the enforcement of
this Franchise or to verify Grantee's compliance with terms or
conditions of this Franchise. Grantee will not deny the City access
to any of Grantee's records on the basis that Grantee's documents
or records are under the control of any affiliate or a third party.

(2) All documents and records maintained by Grantee shall
be made available for inspection by the City at reasonable times
and intervals; provided, however, that nothing in this section
shall be construed to require Grantee to violate state or federal
law regarding subscriber privacy, nor shall this section be
construed to require Grantee to disclose ©proprietary or
confidential information without adequate safeguards for its
confidential or proprietary nature.

(3) One copy of documents and records requested by the
City will be furnished to the City at the cost of Grantee. If the
requested documents and records are too voluminous or for security
reasons cannot be copied or removed, then Grantee may request, in
writing within ten (10) days of the City's request, that the City
inspect them at Grantee's local office. If any documents or records
of Grantee are not kept in a local office and/or are not made
available in copies to the City, and if the City determines that
an examination of such documents or records 1s necessary or
appropriate for the enforcement of this Franchise, or to verify
Grantee's compliance with terms or conditions of this Franchise,
then all reasonable travel and related costs incurred in making
such examination shall be paid by Grantee.

(4) At the request of the city, Grantee shall provide the
City with an annual report on the number of feet of right-of-way
Grantee occupies in the City and the services Grantee is providing
in the City. Grantee may request all or a portion of such
information be protected from disclosure under the Washington
Public Records Act (RCW 42.50).

Sec. 15. Assignment or transfer. Grantee's rights,
privileges, and authority under this Franchise, and ownership or
working control of facilities constructed or installed pursuant to
this Franchise, may not, directly or indirectly, be transferred,
assigned or disposed of by sale, lease, merger, consolidation or
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other act of Grantee, by operation of law or otherwise, except as
provided herein, or without the prior written consent of the City,
which consent shall not be unreasonably withheld or delayed. Any
transfer, assignment or disposal of Grantee's rights, privileges,
and authority under this Franchise, or ownership or working control
of facilities constructed or installed pursuant to this Franchise,
may be subject to reasonable conditions as may be prescribed by
the City.

(1) No rights, privileges, or authority wunder this
Franchise shall be assigned, transferred, or disposed of in any
manner within twelve (12) months after the effective date of this
Franchise.

(2) Absent extraordinary and unforeseeable
circumstances, no facility shall be assigned, transferred, or
disposed of before construction of the facility has been completed
and restoration has been performed to the satisfaction of the City.

(3) Grantee and the proposed assignee or transferee shall
provide and certify the following information to the City not less
than one hundred and fifty (150) days prior to the proposed date
of assignment, transfer, or disposal:

(a) Complete information setting forth the nature,
terms and conditions of the proposed assignment, transfer, or
disposal;

(b) Any other information reasonably required by
the City; and

(c) A transfer application fee in an amount to be
determined by the City to recover actual administrative costs
directly related to receiving and approving the ©proposed
assignment, transfer, or disposal.

(3) No assignment, transfer, or disposal may be made or
shall be approved unless the assignee or transferee has the legal,
technical, financial, and other requisite qualifications to
operate, maintain, repair, and remove facilities constructed or
installed pursuant to this Franchise and to comply with the terms
and conditions of this Franchise.
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(4) Any transfer, assignment, or disposal of rights,
privileges, and authority under this Franchise or ownership or
working control of facilities constructed or installed pursuant to
this Franchise, without prior written approval of the City pursuant
to this section, shall be void and 1s cause for termination of
this Franchise.

(5) Any transactions which singularly or collectively
result in a change of fifty percent (50%) or more of the ownership
or working control (regardless of the percentage) of the Grantee
or affiliated entities having fifty percent (50%) or more of the
ownership or actual working control (regardless of the percentage)
of Grantee, or of control of the telecommunications capacity or
bandwidth of Grantee, shall be considered an assignment or transfer
requiring City approval. Transactions between affiliated entities
are exempt from City approval; provided that, Grantee shall
promptly notify the City prior to any proposed change in, or
transfer of, or acquisition by any other party of control of
Grantee. Every change, transfer, or acquisition of control of
Grantee shall cause a review of the proposed transfer. City
approval shall not be required for mortgaging purposes or if said
transfer is from Grantee to another person controlled by Grantee.

(6) All terms and conditions of this Franchise shall be
binding upon all permitted successors and assigns of Grantee and
all persons who obtain ownership or working control of any facility
constructed or installed pursuant to this Franchise.

Sec. 16. Violations, noncompliance, and other grounds
for termination or cancellation.

(1) This Franchise, and any right, privilege or authority
of Grantee to enter, occupy or use public ways may be terminated
or cancelled by the City for the following reasons:

(a) Violation of or noncompliance with any term or
condition of this Franchise by Grantee;

(b) Violation of or noncompliance with the

material terms of any use and/or development authorization or
required permit by Grantee;
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(c) Construction, installation, operation,
maintenance, or repair of facilities on, in, under, over, across,
or within any public way without Grantee first obtaining use and/or
development authorization and required permits from the City and
all other appropriate regulatory authorities;

(d) Unauthorized construction, installation,
operation, maintenance, or repair of facilities on City property;

(e) Misrepresentation or lack of candor by or on
behalf of Grantee in any application or written or oral statement
upon which the City relies in making the decision to grant, review
or amend any right, privilege or authority to Grantee;

(f) Abandonment of facilities;

(g) Failure of Grantee to pay taxes, fees, charges
or costs when and as due, unless subject to a proper and timely
legal protest; or

(h) Insolvency or bankruptcy of Grantee.

(2) In the event that the City believes that grounds exist
for termination or cancellation of this Franchise or any right,
privilege or authority of Grantee to enter, occupy or use public
ways, Grantee shall be given written notice and a reasonable period
of time not exceeding thirty (30) days to furnish evidence:

(a) That corrective action has been, or is being
actively and expeditiously pursued, to remedy the violation,
noncompliance, or other grounds for termination or cancellation;

(b) That rebuts the alleged violation,
noncompliance, or other grounds for termination or cancellation;
Gr

() That it would be in the public interest to
impose some penalty or sanction less than termination or
cancellation.

(3) In the event that Grantee fails to provide evidence

reasonably satisfactory to the City as provided in subsection (2)
of this section, the City shall refer the apparent violation,
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noncompliance, or other grounds for termination or cancellation to
the City Council. The City Council shall provide the Grantee with
notice and a reasonable opportunity to be heard concerning the
matter.

(4) If the City Council determines that the wviolation,
noncompliance, or other grounds above for termination or
cancellation exist, then, Grantee shall, at the election of the
City Council, forfeit all rights, privileges and authority
conferred under this Franchise or any use and/or development
authorization or permit granted by the City, and this Franchise
and any such use and/or development authorization or permit may be
terminated or cancelled by the City Council. The City Council may
elect, in lieu of the foregoing and without any prejudice to any
of its other legal rights and remedies, to pursue other remedies,
including obtaining an order compelling Grantee into compliance or
to take corrective action, or to recover damages and costs incurred
by the City by reason of Grantee's actions or omissions. The City
Council shall wutilize the following factors in analyzing the
nature, circumstances, extent, and gravity of the actions or
omissions of Grantee:

(a) Whether the misconduct was egregious;

(b) Whether substantial harm resulted;

(c) Whether the vioclation was intentional;

(d) Whether there is a history of prior violations

of the same or other requirements;

(e) Whether there 1is a history of overall
compliance; and

(f) Whether the violation was voluntarily
disclosed, admitted or cured.

(5) The City Council's choice of remedy shall not excuse
Grantee from compliance with any term or condition of this
Franchise or the material terms of any use and/or development
authorization or required permit. Grantee shall have a continuing
duty to remedy any violation, noncompliance, or other grounds for
termination or cancellation. Further, nothing herein shall be
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construed as limiting any remedies that the City may have, at law
or in equity, or the Grantee may have at law or in equity, for
enforcement of this Franchise and any use and/or development
authorization or permit granted to Grantee.

Sec. 17. Notices.
(1) Any regular notice or information required or
permitted to be given to the parties under this Franchise may be

sent to the following addresses unless otherwise specified:

CITY:

City Manager

City of Des Moines

21630 11th Ave. S., Ave A
Des Moines, WA 98198

GRANTEE:

MCIMETRO ACCESS TRANSMISSION SERVICES CORP. D/B/A VERIZON ACCESS
TRANSMISSION SERVICES

Attn: Franchise Manager

600 Hidden Ridge

Mailcode: HQE02G295

Irving, TX 75038NAME

with a copy (except for invoices) to:
Verizon Business Services

1320 N. Courthouse Road, Suite 900
Arlington, VA, USA 22201

Attn: Vice President and Deputy General Counsel, Network and
Technology
(2) Grantee shall additionally provide a phone number and

designated responsible officials to respond to emergencies. After
being notified of an emergency, Grantee shall cooperate with the
City and make its best efforts to immediately respond to minimize
damage, protect the welfare, health and safety of the public and
repair facilities to restore them to proper working order.
Annually, on request of the City, Grantee will meet with City
emergency response personnel to coordinate emergency management
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operations and, at least once a year, at the request of the City,
actively participate in emergency preparations.

Sec. 18. Non-waiver. The failure of either party to
exercise any rights or remedies under this Franchise or to insist
upon compliance with any terms or conditions of this Franchise
shall not be a waiver of any such rights, remedies, terms or
conditions of this Franchise by the party and shall not prevent
the party from demanding compliance with such terms or conditions
at any future time or pursuing its rights or remedies.

Sec. 19. Eminent domain. This Franchise is subject to
the power of eminent domain and the right of the City Council to
repeal, amend or modify the Franchise 1in the interest of the
public. In any proceeding under eminent domain, the Franchise
itself shall have no value.

Sec. 20. Limitation of liability. Except as otherwise
set forth in this Franchise, administration of this Franchise may
not be construed to create the basis for any liability on the part
of the City, its elected officials, officers, employees, agents,
and representatives for any injury or damage; or by reason of any
schedule or specification review, inspection, notice and order,
permission, or other approval or consent by the City; for any
action or inaction thereof authorized or done in connection with
the implementation or enforcement of this Franchise by the City:;
or for the accuracy of plans submitted to the City.

Sec. 21. Damage to facilities. Except as otherwise set
forth herein, unless directly and proximately caused by the active
sole negligence of the City, the City shall not be liable for any
damage to or loss of any facilities as a result of or in connection
with any public works, public improvements, construction,
excavation, grading, filling, or work of any kind on, in, under,
over, across, or within a public way done by or on behalf of the
City.

Sec. 22. Competitive neutrality. In order to maintain
a level playing field among all similarly situated grantees of the
City, upon the grant or renewal of another franchise in the rights-
of-way where material terms or conditions of this Franchise
conflict with a change in the City Code, or the provisions of this
Franchise provide a material competitive advantage over another
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similarly situated provider (such that it negatively impacts the
City’s ability to effectively manage the rights-of-way), then the
City may elect to renegotiate with the Grantee in good faith to
modify the terms and provisions of this Franchise to obtain
material terms and conditions that, as a whole, are competitively
neutral among similarly situated grantees.

Sec. 23. Resolution of disputes and governing law.

(1) Alternative dispute resolution. If a dispute arises
from or relates to this Contract or the breach thereof and if the
dispute cannot be resolved through direct discussions, the parties
agree to endeavor first to settle the dispute in an amicable manner
by mediation administered by a mediator under JAMS Alternative
Dispute Resolution service rules or policies before resorting to
arbitration. The mediator may be selected by agreement of the
parties or through JAMS. Following mediation, or upon written
contract of the parties to waive mediation, any unresolved
controversy or claim arising from or relating to this Franchise or
breach thereof shall be settled through arbitration which shall be
conducted under JAMS rules or policies. The arbitrator may be
selected by agreement of the parties or through JAMS. All fees
and expenses for mediation or arbitration shall be borne by the
parties equally. However, each party shall bear the expense of
its own counsel, experts, witnesses, and preparation and
presentation of evidence.

(2) Applicable law and jurisdiction. This Franchise
shall be governed by the laws of the State of Washington. Although
the agreed to and designated primary dispute resolution method as
set forth above, in the event any claim, dispute or action arising
from or relating to this Franchise cannot be submitted to
arbitration, then it shall be commenced exclusively in the King
County Superior Court or the United States District Court, Western
District of Washington as appropriate. In any claim or lawsuit
for damages arising from the parties' performance of this
Franchise, each party shall pay its own legal costs and attorneys’
fees incurred in defending or bringing such claim or lawsuit, in
addition to any other recovery or award provided by law; provided,
however, nothing in this paragraph shall be construed to limit the
City's right to indemnification under Section XVII of this
Contract.
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Sec. 24. Severability. If any section, sentence,
clause or phrase of this Franchise or its application to any person
or entity should be held to be invalid or unconstitutional by a
court of competent Jurisdietion, such iewalidity or
unconstitutionality will not affect the validity or
constitutionality of any other section, sentence, clause or phrase
of this Franchise or its application to any other person or entity.

Sec. 25. Miscellaneous.

(1) Equal employment and nondiscrimination. Throughout
the term of this Franchise, Grantee will fully comply with all
applicable equal employment and nondiscrimination provisions and
requirements of federal, state, and local laws, and in particular,
FCC rules and regulations relating thereto.

(2) Local employment efforts. Grantee will use
reasonable efforts to wutilize qualified local contractors,
including minority Dbusiness enterprises and woman business
enterprises, whenever the Grantee employs contractors to perform
work under this Franchise.

(3) Descriptive headings. The headings and titles of the
sections and subsections of this Franchise are for reference
purposes only and do not affect the meaning or interpretation of
the text herein.

(4) Force majeure. Grantee shall not be required to
perform any covenant or obligation in this Franchise, or be liable
in damages to the City, so long as the performance or non-
performance of the covenant or obligation is delayed, caused or
prevented by an act of God or force majeure. An “act of God” or
“force majeure” is defined for purposes of this Franchise as
strikes, lockouts, sit-downs, material or labor restrictions by
any governmental authority, unusual transportation delays, riots,
floods, washouts, explosions, earthquakes, fire, storms, weather
(including inclement weather which prevents construction), acts of
the public enemy, wars, terrorism, insurrections, and/or any other
cause not reasonably within the control of Grantee.

(5) No joint venture. Nothing herein will be deemed to
create a joint venture or principal-agent relationship between the
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parties, and neither party is authorized to, nor shall either party
act toward third persons or the public in any manner that would
indicate any such relationship with the other.

(6) Actions of the City or Grantee. In performing their
respective obligations under this Franchise, the City and Grantee
will act in a reasonable, expeditious, and timely manner. Whenever
this Franchise sets forth a time for any act to be performed by
Grantee, such time shall be deemed to be of the essence, and any
failure of Grantee to perform within the allotted time may be
considered a material breach of this Franchise, and sufficient
grounds for the City to invoke any relevant remedy.

(7) Counterparts. This Franchise may be executed in one
or more counterparts, and each originally executed duplicate
counterpart of this Franchise shall be deemed to possess the full
force and effect of the original.

(8) Entire agreement. This Franchise represents the
entire wunderstanding and agreement between the parties with
respect to the subject matter and supersedes all prior oral and
written negotiations between the parties.

(9) Modification. The parties may alter, amend or modify
the terms and conditions of this Franchise upon written agreement
of both parties to such alteration, amendment or modification.

(10) Rights granted. This Franchise does not convey any
right, title or interest in public ways, but shall be deemed only
as authorization to enter, occupy, or use public ways for the
limited purposes and terms stated in this Franchise. Further,
this Franchise shall not be construed as any warranty of title.

(10) Contractors and subcontractors. Grantee's
contractors and subcontractors must be licensed and bonded in
accordance with the City's ordinances, rules, and

regulations. Work by contractors and subcontractors is subject to
the same restrictions, limitations and conditions as 1if the work
were performed by Grantee.

Sec. 26. Publication. The City Clerk is authorized and
directed to publish a summary hereof.

66



67

Ordinance No.
Page 51 of 52

Sec. 27. Effective date. This Ordinance shall be in full
force and effect five days from and after its passage, approval
and publication as required by law, but if, and only if, the
Grantee has endorsed this Ordinance and accepted the terms and
conditions thereof.

PASSED BY the City Council of the City of Des Moines this
__th day of , 2017 and signed in authentication
thereof this _ th day of ; 2017.

MAYOR

APPROVED AS TO FORM:

City Attorney

ALTF ST

City Clerk

Published:
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ACCEPTANCE :

By accepting the Franchise, the Grantee: (1) acknowledges
and accepts the City's legal right to issue and enforce the
Franchise; (2) agrees that 1t will not oppose the City's
intervening, to the extent that the City is legally entitled to do
so, in any legal or regulatory proceeding affecting the
Telecommunication System; (3) accepts and agrees to comply with
each and every provision of this Franchise; and (4) agrees that
the Franchise was granted pursuant to processes and procedures
consistent with applicable law, and that it will not raise any
claim to the contrary.

MCImetro Access Transmission Services Corp. d/b/a Verizon Access
Transmission Services

By:

Printed Name:

Date:

Title:
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69 Consent Agenda ltem #4

AGENDA ITEM

BUSINESS OF THE CITY COUNCIL
City of Des Moines, WA

SUBJECT: City Hall Operating Hours FOR AGENDA OF: June 8. 2017

DEPT. OF ORIGIN: _Legal

ATTACHMENTS: DATE SUBMITTED: May 30, 2017
1. Draft Ordinance No. 17-066
CLEARANCES:
[ ] Community Development
[ ] Marina

[ ] Parks, Recreation & Senior Services
[ ] Public Works

CHIEF OPERATIONS OFFICER: PD3%
[X] Legal‘q &

[ ] Finance
[ ] Courts
[ ] Police

APPROVED BY /CI ANAGER
FOR SUBMITTAL:
Purpose and Recommendation

The purpose of this agenda item is for City Council to set the hours and days that City Hall shall be open
to transact business. This ordinance is required under state law.

Suggested Motion

Motion 1: “I move to suspend Rule 26(a) in order to enact Draft Ordinance No. 17-066 on first reading.”

Motion 2: “I move to enact Draft Ordinance No. 17-066, adding a new section to chapter 2.08 DMMC
setting the hours and days that City Hall shall be open to conduct business.”
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Background
The City Council originally established the business hours for City Hall by enacting Ordinance No. 5 in

June, 1959. After several amendments and repeals, a former City Council repealed Ordinance No. 686 by
enactment of Ordinance No. 1135 in an effort to reorganize the City Code. The business days and hours
were never re-established or codified.

Discussion

RCW 35A.21.070 mandates that “[a]ll code cities shall be kept open for the transaction of business during
such days and hours as the legislative body of such city shall by ordinance prescribe.” This Ordinance
would bring the City into compliance with state law by establishing hours of business.

Draft Ordinance No. 17-066 also allows the City Manager to authorize varying hours for offices or
departments where necessary to provide adequate service to the public, i.e., Marina, Parks and Recreation,
and Senior Services.

Alternatives
None.

Financial Impact
None.

Recommendation
It is recommended that the City Council enact and codify Draft Ordinance No. 17-066.
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CITY ATTORNEY'S FIRST DRAFT 5/16/2017

DRAFT ORDINANCE NO. 17-066

AN ORDINANCE OF THE CITY OF DES MOINES, WASHINGTON relating
to Statutory Offices, Departments, Divisions, and Employments, and
adding and codifying a new section to chapter 2.08 DMMC, entitled
“City hours of business.”

WHEREAS, state law, as codified in RCW 35A.21.070, requires
that all code city offices shall be kept open for the transaction
of business during such days and hours as the legislative body of
such city shall by ordinance prescribe, and

WHEREAS, the City Council finds that the amendment <to
chapter 2.08 DMMC contained in this Ordinance is appropriate and
necessary; now therefore,

THE CITY COUNCIL OF THE CITY OF DES MOINES ORDAINS AS FOLLOWS:

Sec. 1. A new section 1is added to chapter 2.08 DMMC to
read as follows:

City hours of business. City Hall shall be open for
the transaction of business from the hours of 8:00
a.m. to 4:30 p.m., except for Saturdays, Sundays,
and legal holidays, and except as otherwise provided
tfor by City pelicy.

Sec. 2. Codification. Section 1 of this Ordinance
shall be codified as a new section in chapter 2.08 DMMC, entitled
“City hours of business.”

Sec. 3. Severability - Construction.

(1) If a section, subsection, paragraph, sentence,
clause, or phrase of this Ordinance is declared unconstitutional
or invalid for any reason by any court of competent jurisdiction,
such decision shall not affect the validity of the remaining
portions of this Ordinance.

(2) If the provisions of this Ordinance are found to be

inconsistent with other provisions of the Des Moines Municipal
Code, this Ordinance is deemed to control.

71



72

Ordinance No.
Page 2 of 2

Sec. 4. Effective date. This Ordinance shall take
effect and be in full force five (5) days after its final passage
by the Des Moines City Council in accordance to law.

PASSED BY the City Council of the City of Des Moines this
day of , 2017 and signed in authentication thereof
this day of , 2017.

MAYOR

APPROVED AS TO FORM:

City Attorney

ATTEST:

City Clerk

Published:
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Consent Agenda ltem #5

AGENDA ITEM

BUSINESS OF THE CITY COUNCIL
City of Des Moines, WA

SUBJECT: Amending Code references to South FOR AGENDA OF: June 8, 2017
King Fire and Rescue

DEPT. OF ORIGIN: Legal

DATE SUBMITTED: May 26, 2017

ATTACHMENTS:
1. Draft Ordinance No. 17-069 CLEARANCES:
[ 1 Community Development
[ ] Marina

[ ] Parks, Recreation & Senior Services
[ ] Public Works

CHIEF OPERATIONS OFFICER:
[X] Legal%
[ | Finance

[ ] Courts
[ ] Police

APPROVED BY CITY- MANAGER
FOR SUBMITTAL: “

Purpose and Recommendation
The purpose of this agenda item is for City Council is to amend sections of the DMMC to properly
reflect the name change of South King Fire & Rescue.

Suggested Motion

Motion 1: “I move to suspend Rule 26(a) in order to enact Draft Ordinance No. 17-069 on first reading.”

Motion 2: “I move to enact Draft Ordinance No. 17-069, amending as housekeeping measures DMMC
5.31.060(1), 5.31.070, 9.42.020, 10.08.010, 10.08.030, and 10.08.050 to properly reflect the name of
South King Fire and Rescue.”
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Background
In 2006, the citizens of Des Moines voted to merge their King County Fire District No. 26 into the Federal

Way Fire Department (King County Fire District No. 39). Subsequently, the name South King Fire &
Rescue became the name for the Fire Department serving the City of Des Moines.

Discussion

In reviewing codes, it was discovered that some references to our Fire Department were incorrect in that
they were referred to as King County Fire District No. 26, rather than South King Fire and Rescue. This
Ordinance corrects the Fire District’s name throughout the Municipal Code.

Alternatives
None.

Financial Impact
None.

Recommendation
Legal Department recommends the City Council pass Draft Ordinance No. 17-069 as attached.




75 Attachment #1

CITY ATTORNEY'S FIRST DRAFT 05/19/2017

DRAFT ORDINANCE NO. 17-069

AN ORDINANCE OF THE CITY OF DES MOINES, WASHINGTON relating
to the City of Des Moines Code, amending DMMC references as a
housekeeping measure to reflect the name change of King County
Fire District No. 26 to South King Fire & Rescue in portions of
the Code that have not been previously amended.

WHEREAS, in 2006, the citizens of Des Moines voted to merge
Fire District No. 26 into the Federal Way Fire Department; and,
thereafter, the name was changed to South King Fire & Rescue, and

WHEREAS, references to Fire District No. 26 have not been
amended to South King Fire & Rescue in code sections that have not
reviewed since that time, and

WHEREAS, the City Council finds that the amendments
contained in this Ordinance are appropriate and necessary to
properly reference South King Fire and Rescue; now therefore,

THE CITY COUNCIL OF THE CITY OF DES MOINES ORDAINS AS FOLLOWS:

Sec. 1. DMMC 5.31.060(1) and section 6(1) of Ordinance
No. 1035, are amended to read as follows:

License application—Report by City departments.

(1) A person seeking a panoram premises
license, panoram operator’s license, or panoram
device license shall file a written application with
the eCity eClerk on a form provided by the eCity
eClerk for that purpose. The eCity €Clerk, upon
presentation of the application and before acting
upon the same shall refer the application to the
€City pPolice dDepartment, which shall make a full
investigation as to the truth of the statements
contained in the application, and to the eCity
dDepartment of eCommunity dDevelopment, South King
County-Fire—Preoteetion bistriet Ne+26 & Rescue, and
Seattle-King County Health Department, which shall
investigate and provide information to the eCity
eClerk concerning compliance of the premises and
devices sought to be licensed with this chapter and
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other applicable eCity, county, and state health,
zoning, building, fire, and safety ordinances and
laws.

Sec. 2. DMMC 5.31.070 and section 7 of Ordinance No.

are amended to read as follows:

No.

Inspection of panorama premises.

(1) An applicant for a license under this
chapter with respect to a premises or devices shall
allow such premises or devices to be inspected by
authorized inspectors from South King Seunty—Fire
Proteetion—DPistriet—& RescueNe-—26, eCity pPolice
dDepartment, eCity €Department of eCommunity
dDevelopment, and Seattle-King County Health
Department, for the purpose of determining whether
such premises and devices comply with this chapter.

(2) Licensees operating under this chapter
shall hold those areas upon the premises which are
accessible to the public and the devices therein
open for routine regulatory inspections by South
King Geunty—Fire & Rescue Preteetion Bistriet Ne-
26—or the eCity pPolice dDepartment during normal
business hours.

1035

Sec. 3. DMMC 9.42.020 and section 2 of Ordinance

1362 are amended to read as follows:

Definitions---Use of words and phrases.

—— 1 )—Use—efWords—andPhrases+- As used in this
chapter, unless the context or subject matter
clearly requires otherwise, the words or phrases
defined in this chapter shall have the indicated
meanings.

(21) The definitions of chapter 70.77 RCW
as presently constituted or as may be subsequently
amended are adopted by reference and shall govern
the construction of this chapter when applicable.
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(S2) “Fire marshal” means the fire marshal
of South King €Ceunty—Fire & RescuecProtection
DistriotsNo—26.

(43) “Trick and novelty devices” means a

device defined 1in WAC 212-17-030, as presently
constituted or as may be subsequently amended.

Sec. 4. DMMC 10.08.030(3) (g) and section 3(C) (7) of
Ordinance No. 814 are amended to read as follows:

(g) Fire lane signs may be placed on a
building when such installation is approved by the
Fire Chief of South King Ceounty—-Fire Preteetion
Distriet—Ne+—26— & Rescue or histher—the Fire
Chief’s authorized designee.

Sec. 5. DMMC 10.08.050 and section 5 of Ordinance
No. 814 are amended to read as follows:

The £Fire eChief of Kimg—Ceunty—South King Fire
Proteetion—Distriet—No+—26& Rescue, or the eChief’s
authorized designee, is authorized to modify any of
the provisions in this chapter related to marking
materials and posting methods where practical
difficulties exist. The particulars of such
modification shall be granted in writing by the
authorizing party and shall be entered into the
records of the eCity bBuilding eOfficial.

NEW SECTION. Sec. 6. Severability - Construction.

(1) If a section, subsection, paragraph, sentence,
clause, or phrase of this Ordinance 1is declared unconstitutional
or invalid for any reason by any court of competent jurisdiction,
such decision shall not affect the wvalidity of the remaining
portions of this Ordinance.

(2) If the provisions of this Ordinance are found to be
inconsistent with other provisions of the Des Moines Municipal
Code, this Ordinance is deemed to control.
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NEW SECTION. Sec. 7. Effective date. This Ordinance
shall take effect and be in full force thirty (30) days after its
final passage by the Des Moines City Council in accordance to law.

PASSED BY the City Council of the City of Des Moines this
day of , 2017 and signed in authentication thereof
this day of . 2017,

MAYOR

APPROVED AS TO FORM:

City Attorney

ATTEST:

City Clerk

Published:
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79 New Business ltem #1

AGENDA ITEM

BUSINESS OF THE CITY COUNCIL
City of Des Moines, WA

SUBJECT: Marina Moorage Rate Assessment & | FOR AGENDA OF: June 8. 2017
Draft Ordinance No.17-079, Relating to Marina

Moorage Rates. DEPT. OF ORIGIN: Marina
DATE SUBMITTED: June 1, 2017
ATTACHMENTS:
CLEARANCES:
1. Draft Ordinance No. 17-079 [ ] Commugity Development
2. 2016 Appendix A to Ordinance No. 1636 [X] Marin
3. Power Point Presentation: [ ] Parks, R¢cheation & Senior Services
City of Des Moines Marina Rate [ ] Public Works ____

Assessment, BST Associates, June 1, 2017

CHIEF OPERATIONS OFFICER: D5

[X] LegalY@/\
[X] Finance
[ ] Courts

[ ] Police

APPROVED BY CITY-MANAGER
FOR SUBMITTAL: _ 727 721

Purpose and Recommendation

The purpose of this agenda item is to present the findings in the City of Des Moines Marina Rate
Assessment, a moorage rate study just completed for the City by BST Associates. Staff is also
recommending that the Council implement the recommended rate structure for the year 2017 beginning
on July 1, and for the subsequent years 2018 thru 2020.

Suggested Motion

Motion 1: “I move to suspend Rule 26(a) to enact Draft Ordinance No. 17-079 on first reading.”

Motion 2: “I move to enact Draft Ordinance No. 7-079, updating the Marina moorage rates effective
July 1, 2017, by substituting Exhibit “A” to Ordinance No. 1636 with a new “Substitute Appendix A.”

Background
In 2006 the City hired BST Associates to do a comprehensive rate study and market survey for the Marina.

At that time BST Associates found that the Marina’s moorage rates were generally below the prevailing
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market rates for comparable marinas in the Puget Sound region. The BST report contained a multi-year
plan for specific rate increases designed to bring the rates up to the market at that time.

That plan was adopted by the Council and implemented in 2007 and completed in 2009. Since 2010
moorage rates were increased annually by an amount equal to the Consumer Price Index published each
year by the federal government.

In 2016, the City again retained BST Associates to update the 2006 rate study.

Discussion
BST Associates was asked to examine three rate methodologies.
e Cost Recovery: Captures rate required to cover annual O&M costs plus annualized cost recovery
requirements.
e Competitive Rates: Provides comparison with competitive marinas.
e Annual Inflation Adjustment. Use CPI or other index to increase rates.

BST determined that generally, the current moorage rates at the Marina are lower than either the
competitive rates found around the area or the cost recovery rates determined by BST.

BST developed a plan that includes selective rate increases annually thru 2020 that will bring the Marina’s
rates in line with the local market. The plan also recommends keeping the winter and seasonal moorage
rates consistent with the general moorage rates and decreasing the discounts for prepays gradually to 10%.

Alternatives
1. Implement the recommended rate plan by enacting Draft Ordinance No. 17-079.
2. Implement the recommended rate plan with amendments, and enact Draft Ordinance No. 17-079
as amended by Council.
3. Take no action.

Financial Impact

The staff expects that implementing the recommended rate plan over the next few years will gradually
increase moorage revenues but the occupancy rates will have to be closely monitored to determine the
exact impacts of the increases. The staff expects that some of the increases may need to be modified to
maintain acceptable occupancy.

Recommendation
City staff recommends that the Council implement the recommended rate plan by enacting Draft
Ordinance No. 17-079.
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CITY ATTORNEY’'S FIRST DRAFT 05/31/2017

DRAFT ORDINANCE NO. 17-079

AN ORDINANCE OF THE CITY OF DES MOINES, WASHINGTON, relating
to the monthly, seasonal, and annual Marina moorage rates,
substituting Appendix “A” of Ordinance No. 1636 with the attached
Substitute Appendix “A”, adopting a new rate schedule, and setting
an effective date of July 1, 2017.

WHEREAS, in December of 2009, the Des Moines City Council
adopted Ordinance No. 1472 which set Marina Moorage Rates for 2010
and succeeding years, and

WHEREAS, Ordinance No. 1472 established Marina Moorage
rates for years succeeding 2011 by indexing the 2010 rates to the
Consumer Price Index, All Urban Consumers, Seattle-Tacoma-
Bremerton, Washington Area, (commonly known as the “CPI”), and

WHEREAS, Ordinance No. 1636 amended DMMC 15.04.480 by
adopting a new rate schedule and set an effective date of
January 1, 2016, and

WHEREAS, the City Council retained BST Associates to
conduct a rate study in 2016, and

WHEREAS, BST Associates determined that generally, the
current moorage rates at the Marina are lower than either the
competitive rates found around the area or the cost recovery rates
determined by BST, and

WHEREAS, the Council finds that it 1is reasonable and
appropriate to substitute Appendix “A” of Ordinance No. 1636 with
the attached Substitute Appendix “A” adopting a new rate schedule,
and setting an effective date of July 1, 2017; now therefore,

THE CITY COUNCIL OF THE CITY OF DES MOINES ORDAINS AS FOLLOWS:
Sec. 1. Appendix “A” of Ordinance No. 1636 1s substituted

with Substitute Appendix “A” attached to this Ordinance and adopted
by reference. A copy shall be on file in the City Clerk’s office.
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Sec. 2. Severability - Construction.

(1) If a section, subsection, paragraph, sentence, clause,
or phrase of this Ordinance is declared unconstitutional or invalid
for any reason by any court of competent jurisdiction, such
decision shall not affect the validity of the remaining portions
of this Ordinance.

(2) If the provisions of this Ordinance are found to be
inconsistent with other provisions of the Des Moines Municipal
Code, this Ordinance is deemed to control.

Sec. 3. Effective date. This Ordinance shall take effect
and be in full force five (5) days after its final passage by the
Des Moines City Council.

PASSED BY the City Council of the City of Des Moines this
day of , 2017 and signed in authentication thereof
this day of » 2017

MAYOR

APPROVED AS TO FORM:

City Attorney

ATTEST:

City Clerk

Published:
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Ordinance No.

SUBSTITUTE APPENDIX “A'
(To Ordinance No. 1636)

A. General Moorage Rates - 2017 thru 2020

Effective July 1, 2017, and January 1 for each succeeding
year through 2020, the following baseline rates for moorage at the
Des Moines Marina, exclusive of any applicable tax, shall be as
shown in the following table.

Rates are per lineal foot per month. Total monthly moorage
charges are calculated by the method described in Rule No. 5.2
found in the City of Des Moines Marina - Rules and Regulations
handbook. Washington State Lease-Hold Excise Tax of 12.84% will
be added to total monthly moorage charges.

2017 GENERAL MOORAGE RATES
Per Lineal Foot - Without Leasehold Excise Tax -
Annual
Type 2016 Increase 2017 2018 2019 2020
Covered
20 $7.84 2.0% $8.00 $8.16 $8.32 $8.49
24 $8.99 2.0% $9.17 $9.35 $9.54 $9.73
28 $9.74 3.0% $10.03 | $10.38 | $10.64 $10.96
30 | $10.18 4.0% $10.59 | $11.01 | 511.45 511.91
32 $1.0.37 4.0% $10.78 S11,.22] $11.66 $12.13
36 S11.81 4,0% $12.28 $12.77Y $13.28 813,82
40 $12.53 3.0% $12.91 §13.29] $13.69 $14.10
50 $14.63 4.0% 515.07 $15.67 | $16.30 $16.95
Open

20 $6:31 2.0% $6.44 56. 96 $6.70 $6. 83
24 $7.04 2.0% $7.18 §7.32 $7.47 $7.62
28 57 .33 4.0% $7.62 57.93 58.25 $8.58
30 $7.83 2.0% $7.99 $8.15 $8.31 $8.48
32 $8.01 4.0% 58.33 $8.66 $9.01 59.37
36 $8.49 4.0% $8.83 59.18 59.55 89,93
40 59.07 4.0% $9.43 $§.81 $10.20 $1.0.. 61
50 510,25 4.0% 510.66 | $11.09 ) %11.53 511 .99
60 $10.63 4.0% 511.06 ] $11.50 1] 811.96 $12.44
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B. Seasonal Moorage Rates

Seasonal moorage rates for the 20, 24 and 28 foot slips are
applied each year from March 1 thru October 31. The surcharge for
seasonal moorage for 2018 and each succeeding year thru 2020 shall
be as shown in the following table. Surcharges will be applied to
the General Moorage rates.

SEASONAL MOORAGE RATES
SEIP S IZE OPEN COVERED
20-23 Foot 40% 40%
24-2'1 Foot 40% 40%
28-31 Fool 33% 33%
C. Prepayment Discounts

The discounts for prepayment of a full year’s moorage at the
general moorage rates for 2018 and each succeeding year thru 2020
shall be as shown in the following table.

Moorage rates for tenants that terminate before the end of
the 12 month minimum period will revert to the monthly rates posted
in A. General Moorage Rates.

The discounts for prepayment of seasonal moorage, (five
months minimum) for 2018 and each succeeding year thru 2020 shall
be as shown in the following table.

PREPAYMENT DISCOUNTS
For General and Seasonal Moorage
TYRE 2018 2019 2020
Covered ‘
20 18% 14% 10%
24 18% 14% 10%
28 10% 10% 10%
Open
20 18% 14% 10%
24 18% 14% 10%
28 10% 10% 10%

84



85

Moorage rates for seasonal tenants that terminate before the
end of the 5 month minimum period will revert to the monthly rates
posted in B. Seasonal Moorage Rates.

D. Overhang shall be pro-rated. Any portion of a foot shall
be considered a full foot.

E. Effective July 1, 2017, and January 1 for each succeeding
year thru 2020, the rental rate for the Dry Sheds shall be as shown
in the following table.

DRY SHED RENTAL RATES

Per Month
Dry 7
Sheds 2017 | 2018 2019 2020
$ 208.00 | $ 216.00 | $ 225,00 | $ 234.00

The Dry Shed Storage Baseline rate for sheds used to store
exclusively non-boating related items or household goods without
a boat of appropriate size shall be $400.00 per month, as of
July 1, 2017. (The appropriate use for the Dry Sheds is described
in Rule 7.2 of the City of Des Moines Marina Rules and
Regulations) .

Washington State Lease-Hold Excise Tax of 12.84% will be added
to total monthly moorage charges.

F. Rates for all other goods and services shall be as
established by Executive Order of the City Manager and published
at the office of the Des Moines Marina.
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Attachment #2

Appendix “A"

Ordinance 1636

Effective January 1, 2016, the following baseline rates,
exclusive of any applicable tax, shall be charged for facilities
and services at the Des Moines Marina:

A. General Moorage Rates

Per lineal foot per month. Total monthly moorage charges are
calculated by the method described in Rule No. 5.2 found in the
City of Des Moines Marina - Rules and Regulations handbook.

SLIP SIZE OPEN COVERED
20 Foot $6.31 $7.84
24 Foot 57.07 $8.99
28 Foot 57.33 $9.74
32 Foot 58.00L 51037
36 Foot $8.49 $11.81
40 Foot $9.07 S12.53
50 Foot $10.25 $14.69
54 Foot $10.25 N/A
62 Foot $10.63 N/A

B. Seasonal Moorage Rates

Total monthly moorage charges for seasonal moorage will
be as shown in the following table.

SLIP SIZE OPEN COVERED
20-23 Foot 8215.97 $269.56
24-27] Foot S282.96 $358.29
28-=31 FEodt $324.88 $411.37
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C. Prepayment Rates

Per 1lineal foot per month. Total monthly annual moorage
charges are calculated by the method described in Rule No. 5.2
found in the City of Des Moines Marina - Rules and Regulations
handbook. Prepaid seasonal rates are calculated using the Prepaid
Seasonal Rates table below.

Prepaid Annual Rates - (12 month minimum)

SLIP SIZE OPEN COVERED
20 $4.89 $6.08
24 $5.48 $6.97
28 $6.60 $8.77

Moorage rates for tenants that terminate before the end of
the 12 month minimum period will revert to the monthly rates posted
in A. General Moorage Rates.

Prepaid Seasonal Rates - (5 month minimum)

SLIP SIZE OPEN COVERED
20=23 $183.57 $229.13
24-277 $240.52 $304.55
28-31 $276.15 $349.66

Moorage rates for seasonal tenants that terminate before the
end of the 5 month minimum period will revert to the monthly rates
posted in B. Seasonal Moorage Rates.

D. Overhang shall be pro-rated.
be considered a full foot.

Any portion of a foot shall

E. The Dry Shed Storage baseline rate shall be $200.00 per
month, as of January 1, 2016. The Dry Shed Storage Baseline rate
for sheds used to store exclusively non-boating related items or
household goods without a boat of appropriate size shall be $400.00
per month, as of January 1, 2016. (The appropriate use for the
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Dry Sheds is described in Rule 7.2 of the City of Des Moines Marina
Rules and Regulations.

F. Rates for all other goods and services shall be as
established by executive order of the City Manager and published
at the office of the Des Moines Marina.

89



90

THIS PAGE LEFT INTENTIONALLY BLANK

90



L6

City of Des Moines
Marina Rate Assessment

City of Des Moines
June 1, 2017

BST Associates

Market Research & Strategic Planning

€# Juswyoeyy

16



» Overall Market Conditions

» Des Moines Marina Market Assessment

» Des Moines Marina Financial Performance
» Rate Assessment

» Recommendations
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Market fundamentals are attractive
Source: Brunswick, NMTA

» Continued market growth

» Continued GDP growth
forecasted through 2019
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» Consumer confidence at |10 &
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» Boat sales approaching per-
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Issues of Concern

» Fishing
» Important to recreational boat owners.

» Fishing opportunity affects slip occupancy at smaller slips in
Des Moines.

» Increasing age of boaters

» The average of boat owners crept up at around .4 to .5 years
per year during the past 10 years.

» Participation and ownership rates by Millennials is still
uncertain.

p 4 BST Associates
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Des Moines Marina Market (2017)

City Dry Open Covered Total Percent
Des Moines 34 20 121 175 24%
Seattle 10 23 55 88 12%
Burien 8 14 37 59 8%
Kent 9 12 38 59 8%
Auburn 8 9 33 50 7%
Federal Way 8 8 32 48 7%
Normandy Park 7 8 31 46 6%
Renton i 9 30 40 6%
Tacoma 3 1 9 i 2%
Maple Valley 0 4 7 11 2%
Seatac 1 0 8 9 1%
Puyallup 0 4 3 7 1%
Seahurst 1 1 5 7 1%
Tukwila 0 1 6 7 1%
Bellevue 2 2 2 6 1%
® (f/
22
!
s
Layers
Couantiay

Ll

n Dax Moines Sezondary Marksr

n Des Moinas Primary M axker
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©  Cume 2017
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Des Moines Marina Market Assessment

Marinas
Harbor
Category Des Moines Edmonds Everett Island
Population 16+ 2,039,000 1,745,000 2,918,000 601,000
Median HH Income $75,000 $80,000 $72,000 $77,000
% over $S75k 48% 52% 46% 49%
% over $100k 35% 38% 32% 37%
Number of Boats
21 foot & over 19,000 19,000 30,000 6,000
31 foot & over 5,000 5,000 8,000 2,000
House Values
Average 2016 $430,000 $581,000 $451,000 $535,000
Value inc since 2000 $190,000 $237,000 $189,000 $230,000

» Des Moines Marina’s market is quite large in terms of both population base (2 million persons arel 6 years and older)
and number of boats (nearly 19,000 boats over 20 feet).

» Household income in the Des Moines marina market compares favorably with Edmonds, Everett and Harbor Island.

» House values are slightly lower in the Des Moines marina market but the average increase in house values is similar
(all areas increased in value by more than 40% since 2000) -

» Sources: Marinas (hinterland number of tenants by zip code; US Census American Fact Finder (population and
household income); Washington State Department of Licensing (number of boats); Zillow (house values)

p 6 BST Associates
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Lvaluation of 2016 Rates & Occupancy

Excludes LET

2016 Rates ; Estimated Slip Utilization
Covered Permanent Seasonal Actual Avg Mo Monthly  Prepay Occupancy
Slip Length Monthly Prepaid Monthly Prepaid Wt Avg #Slips Vacancies Tenants Tenants Physical Financial
20 $7.84 $6.08 $13.48 $11.46 $6.22 29 0.4 12.3 15.0 92% 79%
24 $8.99 $6.97 $14.93  $12.69 $5.76 141 28.9 33.0 73.0 78% 64%
28 $9.74 $8.77 $14.69  $12.49 $8.25 157 21.2 98.0 35.0 75% 85%
30 $9.74 NA NA NA $9.54 7 0.6 6.4 - 93% 98%
32 $10.37 NA NA NA $10.23 50 2.9 47.1 - 99% 99%
36 $11.81 NA NA NA $11.05 41 1.8 38.1 - 97% 94%
40 $12.53 NA NA NA $11.20 27 1.0 23.8 - 99% 89%
$14.63 NA NA NA
2016 Rates Estimated Slip Utilization
Open Permanent Seasonal Actual Avg Mo Monthly  Prepay Occupancy
Slip Length Monthly Prepaid Monthly Prepaid WtAvg Vacancies Tenants Tenants Physical Financial
20 $6.31 $4.89 $10.80 $9.18 $3.65 9 4.3 2.5 2.0 70% 58%
24 $7.04 $5.48 $11.79  $10.02 $5.21 50 8.8 18.4 21.0 77% 74%
28 $7.33 $6.60 $11.60 $9.86 $7.84 96 - 81.3 14.0 95% 107%
30 $7.83 NA NA NA $0.92 7 6.2 0.8 - 90% 12%
32 $8.01 NA NA NA $8.36 18 0.1 17.9 - 99% 104%
36 $8.49 NA NA NA $9.17 28 - 27.5 - 100% 108%
40 $9.07 NA NA NA $8.81 38 1.5 354 - 97% 97%
50 $10.25 NA NA NA $10.53 16 - 15.5 - 97% 103%
54 $10.63 NA NA NA $10.04 2 - 2.0 - NA 94%
62 $10.63 NA NA NA $10.14 3 - 3.0 - NA 95%
65 $10.63 NA NA NA $0.00 1 1.0 B - NA NM

Financial is estimated actual compared to Permanent Monthly rates
Physical as reported by City of Des Moines Marina (Over 50 unavailable for physical)

7 BST Associates
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Status of Tenants — Small Slips

Covered Est Number of Slips o Percent
Slip Length Monthly Annual Vacant Total Monthly Annual Vacant
20 12.3 15.0 1.7 29 43% 52% 6%
24 33.0 73.0 35.0 141 23% 52% 25%
28 98.0 35.0 24.0 157 62% 22% 15%
subtotal 143.3 123.0 60.7 327 44% 38% 19%
Open Est Number of Slips Percent
Slip Length Monthly Annual Vacant Monthly Annual Vacant
20 2.5 2.0 4.5 9 28% 22% 50%
24 18.4 21.0 10.6 50 37% 42% 21%
28 81.3 14.0 0.8 96 85% 15% 1%
subtotal 102.2 37.0 15.8 155 66% 24% 10%

Relatively high percentage of prepaid annual and/or seasonal tenants.
Discount for seasonal and prepaid are too high.

p 8 BST Associates
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Moorage Rate Methodologies

» Cost recovery

» Captures rate required to cover annual O&M costs plus
annualized cost recovery requirements

» Competitive rates
» Provides comparison with competitive marinas

» Annual inflation adjustment

» Use CPI or another index to increase rates

b 9 BST Associates

66



00l

Cost Recovery Results

Excludes LET

» Case |
Covered Cost Recovery Rates  Actual Compared to 2016 o e
Slip Length Casel Case 2 2016 Case 1 Case 2 4 InCIUdeS depr.EC|at|0n ($500k) as
20 $6.87 $10.32 | $7.84 12% -32% proxy for capltal cost
24 $7.45  $11.19 | $8.99 | 17% -24% ]
5 e e ea o | o » Indicates current 2016 rates are
30 $9.36  $1406 | %974 | 4% -44% higher than Cost recovery rates
32 $9.36  $14.06 | $10.37 | 10% -36% .. .. . g
36 coze | 2 || snm | 1o% ] 50 » Finding: depreciation significantly
40 $11.60  $17.41 | $12.53 | 7% -39% under-reports cost replacement
50 $11.91  $17.89 | $14.63 | 19% -22%
» Case 2
Open Cost Recovery Rates  Actual Compared to 2016
Slip Length Casel  Case2 2016 Case 1 Case 2 4 InCIUdeS updated replacement
20 $4.33 $6.50 | $6.31 31% -3% cost ($ |.5 m|II|on) for capltal cost
24 $4.38 $6.58 | $7.04 | 38% 7% .
28 $490 $736 $733 33% 0% > Case 2 Indlcates most rates a.re
30 $520  $7.95 | 783 | 3% 2% too low (exceptions are smaller
e e e open slips)
40 $670  $1006 | $9.07 | 26%  -11% » Most rates are significantly below
50 $7.89  $11.85 | $10.25 | 23% -16% .
> S EBE T AR mEr cost recovery, increase should be
62 $7.89  $11.85 | $10.63 | 26% “11% considered over time
65 $7.89  $11.85 | $10.63 | 26% -11%

b 10 BST Associates
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Competitive Rates
Covered Slips

0

Area L - ) U 4 B U b 40 U
Foss Waterway Marina [Tacoma Private $12.65| S$12.64 $13.19
Narrows Marina Tacoma Private $10.73 $9.96 $9.97 $9.34
Tyee Marina Tacoma Private $11.05 $11.05
Stimson Marina Seattle Private $11.60 $11.67 $14.00| $14.30
Bellevue Marina Bellevue Public $12.42| S$11.80| S$11.66
Edmonds Marina Edmonds Public $14.30( $13.44| $15.77| $16.27| $18.46| $19.80| $22.53
Everett Marina (main) Everett Public $11.11| $11.07| $12.37| $14.14| $14.98| $15.79
La Conner Marina La Conner Public $9.58 $9.57 $14.40| S$15.58
Comparisons
High NM $14.30 $13.44 $15.77 $16.27 $18.46 $19.80 $22.53
Low NM $9.58 $9.96 $9.57 $9.34 $13.19 $14.00 $14.30
Average NM $11.76 $11.79 $11.62 $12.26 $15.27 $15.80 $17.05
Median NM $11.60 $11.80 $11.37 $11.71 $14.14 $14.69 $15.68
Upper Quartile NM $12.54 $12.64 $11.67 $13.34 $16.30 $16.19 $17.47
Des Moines Existing Rates |Public ‘ $8.85 $10.14 $10.99 $11.49 $11.70 $13.33 $14.14 $16.58
% under market |Existing Rates | % under average NM -14% -7%| -1% -5% -13% -10% -3%
% under market Existing Rates | % under top quartile NM -19% -13%| -2% - -12% -18% -13% -5%
b | BST Associates
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Competitive Rates
Open Slips

Open Rates (w LHT, fees)

Marina Area __Ownership
Arabella's Landing Gig Harbor  |Private $10.00 $10.00 $10.00 $10.00
Foss Harbor Marina Tacoma Private $7.71| $10.04| $10.03| $11.00| $10.56| $10.60| $11.08
Tyee Marina Tacoma Private B $8.40 $8.40 $9.05 $9.05
Delin Docks Tacoma Private $10.79 $10.68 $11.80
Chinook Landing Marina |Tacoma Private $8.83 $9.31 $9.50 $9.40
Shilshole Bay Marina Seattle Public $11.98| $13.90| $14.22| $15.66 $16.66
South Park Marina Seattle Private $9.50 $9.50 $9.50 $9.50 $9.50 $9.50 $9.50 $9.50 $9.50 $9.50
Harbor Island Marina Seattle Public $10.56 $10.56 $10.78| $10.97
Fishermen's Terminal Seattle Public $11.39| $11.39] $11.39] $11.39| $11.39| $11.39| $12.29| $12.39| $13.41
Bellevue Marina Bellevue Public $11.84| $11.60| $13.39| $11.69| $14.52 $16.14| $17.01| $17.01
Carilon Point Marina Kirkland Private $15.27 $15.56| $16.10| $16.76 $18.57
Edmonds Marina Edmonds Public $10.78 $10.46| S$11.56| $11.75 $13.31| $15.50| $16.85| $16.73
Everett Matinas Everett Public
Main Basin Everett Public $7.11 $8.10 $7.99 $9.13 $9.72 $10.29 $12.42
North Basin Everett Public $12.27| $13.16| $13.63| $14.13
Cap Sante Marina Anacortes Public $8.14 $9.25 $9.99| $10.36| $10.73] $11.47| s$15.91
La Conner Marina La Conner Public $7.61 $8.65 $9.98
Comparisons
High $10.78 $11.84 $11.60 $15.27 $11.98 $15.56 $16.14 $17.01 $17.01 $18.57
Low $7.11 $7.71 $7.99 $7.61 $9.13 $9.05 $8.65 $9.40 $9.50 $9.50
|Average $9.13 $9.85 $9.69 $10.50 $10.78 S11.21 S11.61 $12.47 $14.22 S14.14
| Median $9.50 $10.03 $9.77 $10.02 $11.00 $10.46 $10.75 $11.80 $14.77 $14.13
Uppe(QuartiIe $10.14 $11.18 $10.69 $11.43 $11.69 $12.01 $13.05 $14.33 $16.61 $16.69
Des Moines Existing Rates |Public $7.12| $7.94| $827| 884| $9.04| $9.58| $10.23| $11.57| $11.57| $11.99
% under market Existing Rates | % under average -22% -19% -15%| -16% -16% -15% -12% -7% -19%|  -15%
% under market |Existing Rates | % under top quartile -30% -29%|  -23%|  -23%|  -23% -20% -22%|  -19% -30%|  -28%
p 12 BST Associates
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Comparison of Rates

Covered Actual Cost Rec Avg Comp ~ Actual to
Slip Length 2016 Case 2 Rates CRR Comp Current rates at Des Moines are
20 $8.85 $11.65 NM NM NM .
24 $10.14 | $12.63  $11.76 -20% -14% generally lower than either
28 $10.99 | $14.14  $11.79 | -22% -7% competitive rates or cost recovery
30 $10.99 | $15.86  $11.62 -31% -5%
32 $11.70 | $15.86  $12.26 -26% -5% rates.
36 $13.33 | $17.38  $15.27 -23% -13%
40 $14.14 | $19.65  $15.80 -28% -10%
ot Tisi enas e | i = Cost recovery rates are generally

higher than average competitive

e e ol rates for covered slips but not
Slip Length Case 2 Rates

20 $712 | $7.34  $9.43 | -3% -22% open slips.
24 $7.94 $7.42 $9.85 7% -19% ° .
= T T -1 e The premium for covered
30 $8.84 | $8.97  $1050 | -2% -16% slips over open slips is too
32 $9.04 $8.97 $10.78 1% -16% IOW
36 $9.58 $9.62 $11.21 0% -15% '
40 $10.23 $11.35 $11.61 -10% -12%
50 11.57 13.37 12.47 -13% -7% . .
B 211_57 213.37 21 2o I s o By either comparison, current Des
62 $11.99 | $13.37  $14.14 | -10% -15% Moines moorage rates are low.
65 $11.99 $13.37 $14.14 -10% -15%

p I3 BST Associates
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Recommended Rate Increase for 2017

Des Moines Marina Competitive Marinas
Actual Occupancy Rate Recommended Average Rates Cost Recovery Rates - Case 2
% of Des Moines Rates % of Des Moines Rates
2016 Financial Physical Increase 2017 2017 2016 2017 2017 2016 2017
Covered
20 $8.85 79% 92% 2.0% $9.02 NM NM NM $11.65 -24.0% -22.5%
24 $10.14 64% 78% 2.0% $10.35 $11.76 -14% -12% $12.63 -19.7% -18.0%
28 $10.99 85% 75% 3.0% $11.32 $11.79 -7% -4% $14.14 -22.2% -19.9%
30 $10.99 98% 93% 4.0% $11.43 $11.62 -5% -2% $15.86 -30.7% -28.0%
32 $11.70 99% 99% 4.0% $12.17 $12.26 -5% -1% $15.86 -26.2% -23.3%
36 $13.33 94% 97% 4.0% $13.86 $15.27 -13% -9% $17.38 -23.3% -20.3%
40 $14.14 89% 99% 3.0% $14.56 $15.80 -10% -8% $19.65 -28.0% -25.9%
50 $16.51 96% 99% 4.0% $17.17 $17.05 -3% 1% $20.18 -18.2% -14.9%
Open

20 $7.12 58% 70% 2.0% $7.26 $9.13 -22% -20% $7.34 -2.9% -1.0%
24 $7.94 74% 77% 2.0% $8.10 $9.85 -19% -18% $7.42 7.0% 9.2%
28 $8.27 107% 95% 4.0% $8.60 $9.69 -15% -11% $8.30 -0.3% 3.6%
30 $8.84 12% 90% 2.0% $9.01 $10.50 -16% -14% $8.97 -1.5% 0.5%
32 $9.04 104% 99% 4.0% ©$9.40 $10.78 -16% -13% $8.97 0.8% 4.8%
36 $9.58 108% 100% 4.0% $9.96 $11.21 -15% -11% $9.62 -0.5% 3.5%
40 $10.23 97% 97% 4.0% $10.64 $11.61 -12% -8% $11.35 -9.8% -6.2%
50 $11.57 103% 97% 4.0% $12.03 $12.47 -7% -4% $13.37 -13.5% -10.0%
60 $11.99 94% NA 4.0% $12.47 $14.22 -16% -12% $13.37 -10.3% -6.7%

Adjust rates 2% to 4% per year, depending on occupancy rate.
Des Moines rates remain lower than competitive rates in 2017.

Apply rate on July 1,2017.

b 14 BST Associates
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Four year rate adjustment (2017-2020)

» Recommendations:
» Apply 2017 rate increase annually for 2018 through 2020
» Caution - need to evaluate vacancy rates and adjust accordingly

» Winter and seasonal moorage

» Keep annual growth rates consistent with permanent monthly
moorage

» Reduce discounts for prepays to a one-month level by 2020
(12 mos moorage for | | mos pay)

» Sublease and liveaboards

v Increase premium over monthly moorage from 20% in 2016 to 30% in
2020

» Dry sheds and storage
» Increase at 4% per year 2017-20

p I5 BST Associates
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Questions?

Paul Sorensen

BST Associates

PO Box 2224
Anacortes, WA 98221
bstassoc@seanet.com
(425) 486-7722
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June 1, 2017

Dear Des Moines City Council Members,

The May 25™ City Council Meeting is one | will never forget! The most generous
and meaningful ways in which the City recognized the contributions to the arts
and heritage of Des Moines that | was a part of as a member pf the Arts
Commission, was truly overwhelming! First was the presentation by Mayor Matt
Pina of a framed picture of the mural, Celebrating Life in Des Moines, with words
of recognition for my part in the arts and heritage of Des Moines!

Then a beautiful sculpture by Sabah Al-Dhaher called ‘Dances with the Clouds’
was presented to me by Mayor Pina from the Board of the Legacy Foundation!
This gorgeous work of art is a treasure that will always make me think of Legacy
and Des Moines!

These two remembrances from the Des Moines Arts Commission and Legacy
Foundation Board are wonderful and much appreciated. In addition, | thank the
Des Moines City Council for their support of the Arts! The Arts flourish in Des
Moines because of your support!

With Heartfelt Gratitude,




Bonnie Wilkins

From: William Linscott <wbl.marinadistrict@gmail.com>

Sent: Wednesday, June 07, 2017 9:27 AM

To: CityCouncil

Cc: 'KEN ROGERS'; Joe Dusenbury; Michael Matthias; Dan Brewer; Bonnie Wilkins
Subject: Marina Moorage Rate Study and Proposed Rate Increase

Attachments: DM Marina Rate Study 2017-6-1.pdf

To: Des Moines City Council Members

This Thursday’s Council meeting will include a presentation and recommendation for moorage rate increases at the Des
Moines Marina. Earlier this week, Harbormaster Joe Dusenbury previewed the presentation and recommendations with
several members of the Des Moines Marina Association Board. We appreciate Joe’s communication with our
Association. At the end of this message are comments we provided to Joe and are sharing with our members regarding
the proposed rate increase. Likewise, we wish to share them with City Council.

We also asked Joe for clarification regarding the inclusion of lease hold tax and fees in the Des Moines Marina
recommended rate increase values. That inquiry is as follows:

“The competitive rate comparison data on pages 11 and 12 include lease hold tax and fees (shown with a notation on the
charts: w/LHT, fees). Would you please confirm with Paul Sorensen (BST Associates) that the recommended rate increase
for Des Moines also has the Lease Hold tax, fees included? (Page 14 does not have that same notation.) We would
expect it does to ensure there is an “apples to apples” study comparison and consistency with the recommended rate
increase.”

We expect to hear back prior to, or as part of, the presentation in the City Council meeting.
Regards,

The DMMA Board

To: DMMA Members

Monday afternoon Joe Dusenbury, Des Moines Marina Harbormaster, met with several DMMA Board members to
preview a presentation that will be made to City Council on June 8. The presentation will recommend an increase in
moorage rates. Marina rates have historically been adjusted annually for CPl. The Association officers wanted to more
fully understand the basis for the recommendations from the study. You may recall, the Marina commissioned a
moorage rate study to assess our current Marina moorage rates and how they compare with the other marinas in Puget
Sound. Attached is the presentation that we expect the Harbormaster to present to the City Council.

The following comments were provided by DMMA members to the Harbormaster during the review of the consultant’s
study:

- While no one likes to see increases to our existing rates, we acknowledge the proposed increases are not
unreasonable. The study supports rate adjustments using methods other than the CP! reflecting market
conditions.

- The study and its recommendations are based on a “competitive market.” The consultant’s recommendations in
the study reflect a proposed rate increase for Des Moines slightly below the average of other marinas in the
comparison.
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City of Des Moines
Marina Rate Assessment

City of Des Moines
June 8, 2017

BST Associates

Market Research & Strategic Planning




» Overall Market Conditions

» Des Moines Marina Market Assessment

» Des Moines Marina Financial Performance
» Rate Assessment

» Recommendations
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Market fundamentals are attractive
Source: Brunswick, NMTA

» Continued market growth 8.000 8,000
» Continued GDP growth 7,000 7000
forecasted through 2019
» Consumer confidence at 10 g 0 -+ 6,000
year high 5 5000 000
» Dealer sentiment is upbeat p
c
» Interest rate and lending £+ - 4000
environment remains 5 3000 - 1000
favorable E
4
» Improving business climate in 2,000 - - 2,000
United States
1,000 - - 1,000
» Washington State
. 0 - -0
» Boat sales approaching per- 20092010201 120122013201420152016
recession Ievels' s New i Used = -Average 2005/6
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Issues of Concern

» Fishing
» Important to recreational boat owners.

» Fishing opportunity affects slip occupancy at smaller slips in
Des Moines.

» Increasing age of boaters

» The average of boat owners crept up at around .4 to .5 years
per year during the past 10 years.

» Participation and ownership rates by Millennials is still
uncertain.

b 4 BST Associates



Des Moines Marina Market (2017

Rank City Open Covered Total Percent
1 Des Moines 34 20 121 175 24%
2 Seattle 10 23 55 88 12%
3 Burien 8 14 37 59 8%
. : . 4 Kent 9 12 38 59 8%
5 Auburn 8 9 33 50 7%
o, 6 Federal Way 8 8 32 48 7%
7 Normandy Park 7 8 31 46 6%
® - 8 Renton 1 9 30 40 6%
) j P 9 Tacoma 3 1 9 13 2%
** 10 Maple Valley 0 4 7 11 2%
. 11 Seatac 1 0 8 9 1%
. 12 Puyallup 0 4 3 7 1%
. ’ . 13 Seahurst 1 1 5 7 1%
. 14  Tukwila 0 1 6 7 1%
‘ ] “| 15 Bellevue 2 2 2 6 1%
L ° .
[ ]
o L)
¢
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b L
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° ®  Cust_2017
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Des Moines Marina Market Assessment

Marinas
Harbor
Category Des Moines Edmonds Everett Island
Population 16+ 2,039,000 1,745,000 2,918,000 601,000
Median HH Income $75,000 $80,000 $72,000 S77,000
% over S75k 48% 52% 46% 49%
% over $100k 35% 38% 32% 37%
Number of Boats
21 foot & over 19,000 19,000 30,000 6,000
31 foot & over 5,000 5,000 8,000 2,000
House Values
Average 2016 $430,000 $581,000 $451,000 $535,000
Value inc since 2000 $190,000 $237,000 $189,000 $230,000

»  Des Moines Marina’s market is quite large in terms of both population base (2 million persons arel 6 years and older)
and number of boats (nearly 19,000 boats over 20 feet).

» Household income in the Des Moines marina market compares favorably with Edmonds, Everett and Harbor Island.

»  House values are slightly lower in the Des Moines marina market but the average increase in house values is similar
(all areas increased in value by more than 40% since 2000)

»  Sources: Marinas (hinterland number of tenants by zip code; US Census American Fact Finder (population and
household income); Washington State Department of Licensing (number of boats); Zillow (house values)

BST Associates



Evaluation of 2016 Rates & Occupancy
Excludes LET

2016 Rates Estimated Slip Utilization
Covered Permanent Seasonal Actual Avg Mo Monthly  Prepay Occupancy
Slip Length Monthly Prepaid Monthly Prepaid Wt Avg #Slips Vacancies Tenants Tenants Physical Financial
20 $7.84 $6.08 $13.48 $11.46 $6.22 29 0.4 12.3 15.0 92% 79%
24 $8.99 $6.97 $14.93  $12.69 $5.76 141 28.9 33.0 73.0 78% 64%
28 $9.74 $8.77 $14.69  $12.49 $8.25 157 21.2 98.0 35.0 75% 85%
30 $9.74 NA NA NA $9.54 7 0.6 6.4 - 93% 98%
32 $10.37 NA NA NA $10.23 50 2.9 47.1 - 99% 99%
36 $11.81 NA NA NA $11.05 41 1.8 38.1 - 97% 94%
40 $12.53 NA NA NA $11.20 27 1.0 23.8 - 99% 89%
50 $14.63 NA NA NA $14.10 11 0.8 10.2 - 99% 96%
2016 Rates Estimated Slip Utilization
Open Permanent Seasonal Actual Avg Mo Monthly  Prepay Occupancy
Slip Length Monthly Prepaid Monthly Prepaid Wt Avg Vacancies Tenants Tenants Physical Financial
20 $6.31 $4.89 $10.80 $9.18 $3.65 9 4.3 2.5 2.0 70% 58%
24 $7.04 $5.48 $11.79 $10.02 $5.21 50 8.8 18.4 21.0 77% 74%
28 $7.33 $6.60 $11.60 $9.86 $7.84 96 - 81.3 14.0 95% 107%
30 $7.83 NA NA NA $0.92 7 6.2 0.8 - 90% 12%
32 $8.01 NA NA NA $8.36 18 0.1 17.9 - 99% 104%
36 $8.49 NA NA NA $9.17 28 - 27.5 - 100% 108%
40 $9.07 NA NA NA $8.81 38 1.5 35.4 - 97% 97%
50 $10.25 NA NA NA $10.53 16 - 15.5 - 97% 103%
54 $10.63 NA NA NA $10.04 2 - 2.0 - NA 94%
62 $10.63 NA NA NA $10.14 3 - 3.0 - NA 95%
65 $10.63 NA NA NA $0.00 1 1.0 - - NA NM

Financial is estimated actual compared to Permanent Monthly rates
Physical as reported by City of Des Moines Marina (Over 50 unavailable for physical)
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Status of Tenants — Small Slips

Covered Est Number of Slips Percent
Slip Length Monthly Annual Vacant Total Monthly Annual Vacant
20 12.3 15.0 1.7 29 43% 52% 6%
24 33.0 73.0 35.0 141 23% 52% 25%
28 98.0 35.0 24.0 157 62% 22% 15%
subtotal 143.3 123.0 60.7 327 44% 38% 19%
Open Est Number of Slips Percent
Slip Length Monthly Annual Vacant Monthly Annual Vacant
20 2.5 2.0 4.5 9 28% 22% 50%
24 18.4 21.0 10.6 50 37% 42% 21%
28 81.3 14.0 0.8 96 85% 15% 1%
subtotal 102.2 37.0 15.8 155 66% 24% 10%

Relatively high percentage of prepaid annual and/or seasonal tenants.
Discount for seasonal and prepaid are too high.
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Moorage Rate Methodologies

» Cost recovery

» Captures rate required to cover annual O&M costs plus
annualized cost recovery requirements

» Competitive rates
» Provides comparison with competitive marinas

» Annual inflation adjustment

» Use CPIl or another index to increase rates

} 9 BST Associates



Cost Recovery Results

Excludes LET

Covered
Slip Length
20
24
28
30
32
36
40
50

Open

Slip Length
20
24
28
30
32
36
40
50
54
62
65

Cost Recovery Rates

Case 1
$6.87
$7.45
$8.34
$9.36
$9.36
$10.26
$11.60
$11.91

Case 2
$10.32
$11.19
$12.53
$14.06
$14.06
$15.41
$17.41
$17.89

Cost Recovery Rates

Case 1
$4.33
$4.38
$4.90
$5.29
$5.29
$5.68
$6.70
$7.89
$7.89
$7.89
$7.89

Case 2
$6.50
$6.58
$7.36
$7.95
$7.95
$8.53
$10.06
$11.85
$11.85
$11.85
$11.85

Actual
2016
$7.84
$8.99
$9.74
$9.74

$10.37

$11.81
$12.53
$14.63

Actual
2016
$6.31
$7.04
$7.33
$7.83
$8.01
$8.49
$9.07
$10.25
$10.25
$10.63
$10.63

Compared to 2016

Case 1l
12%
17%
14%
4%
10%
13%
7%
19%

Compared to 2016

Casel Case 2

31%
38%
33%
32%
34%
33%
26%
23%
23%
26%
26%

Case 2
-32%
-24%
-29%
-44%
-36%
-30%
-39%
-22%

-3%
7%
0%
-2%
1%
0%
-11%
-16%
-16%
-11%
-11%

» Includes depreciation ($500k) as
proxy for capital cost

» Indicates current 2016 rates are
higher than Cost recovery rates
» Finding: depreciation significantly
under-reports cost replacement

» Case 2

» Includes updated replacement
cost ($1.5 million) for capital cost

» Case 2 indicates most rates are
too low (exceptions are smaller
open slips)

» Most rates are significantly below
cost recovery, increase should be
considered over time
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Competitive Rates
Covered Slips

Covered Rates (w LHT, fees)

Marina Area Ownership
Foss Waterway Marina |Tacoma Private $12.65| S12.64 $13.19
Narrows Marina Tacoma Private $10.73 $9.96 $9.97 $9.34
Tyee Marina Tacoma Private $11.05 $11.05
Stimson Marina Seattle Private $11.60 $11.67 $14.00| S$14.30
Bellevue Marina Bellevue Public $12.42| S11.80| S11.66
Edmonds Marina Edmonds Public $14.30| S$13.44| S15.77| S16.27| S18.46| $19.80| S$22.53
Everett Marina (main) Everett Public $11.11| S$11.07| $12.37| S$14.14| $14.98| $15.79
La Conner Marina La Conner Public $9.58 $9.57 $14.40| $15.58
Comparisons
High NM $14.30 $13.44 $15.77 $16.27 $18.46 $19.80 $22.53
Low NM $9.58 $9.96 $9.57 $9.34 $13.19 $14.00 $14.30
Average NM $11.76 $11.79 $11.62 $12.26 $15.27 $15.80 $17.05
Median NM $11.60 $11.80 $11.37 $11.71 $14.14 $14.69 $15.68
Upper Quartile NM $12.54 $12.64 $11.67 $13.34 $16.30 $16.19 $17.47
Des Moines Existing Rates [Public $8.85 $10.14 $10.99 $11.49 $11.70 $13.33 $14.14 $16.58
% under market Existing Rates| % under average NM -14% -7% -1% -5% -13% -10% -3%
% under market Existing Rates| % under top quartile NM -19% -13% -2% -12% -18% -13% -5%
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Competitive Rates
Open Slips

Open Rates (w LHT, fees)

Marina Area Ownership 20 24 28 30 32 36 40 50 54/55 60+
Arabella's Landing Gig Harbor Private $10.00 $10.00 $10.00 $10.00
Foss Harbor Marina Tacoma Private $7.71| $10.04| $10.03| $11.00f $10.56| $10.60| $11.08
Tyee Marina Tacoma Private $8.40 $8.40 $9.05 $9.05
Delin Docks Tacoma Private $10.79 $10.68 $11.80
Chinook Landing Marina |Tacoma Private $8.83 $9.31 $9.50 $9.40
Shilshole Bay Marina Seattle Public $11.98| $13.90| $14.22 $15.66 $16.66
South Park Marina Seattle Private $9.50 $9.50 $9.50 $9.50 $9.50 $9.50 $9.50 $9.50 $9.50 $9.50
Harbor Island Marina Seattle Public $10.56 $10.56 $10.78| $10.97
Fishermen's Terminal Seattle Public $11.39| S$11.39| S11.39| S11.39| S11.39| S11.39| S$12.29| $12.39( $13.41
Bellevue Marina Bellevue Public $11.84| S$11.60f $13.39 $11.69 $14.52 $16.14| S$17.01 $17.01
Carilon Point Marina Kirkland Private $15.27 $15.56| $16.10| $16.76 $18.57
Edmonds Marina Edmonds Public $10.78 $10.46| S$11.56| S$11.75 $13.31 $15.50| $16.85| $16.73
Everett Matinas Everett Public
Main Basin Everett Public $7.11 $8.10 $7.99 $9.13 $9.72 $10.29| $12.42
North Basin Everett Public $12.27| $13.16| $13.63| $14.13
Cap Sante Marina Anacortes Public $8.14 $9.25 $9.99 $10.36| $10.73 $11.47| $15.91
La Conner Marina La Conner Public $7.61 $8.65 $9.98
Comparisons
High $10.78 $11.84 $11.60 $15.27 $11.98 $15.56 $16.14 $17.01 $17.01 $18.57
Low $7.11 $7.71 $7.99 $7.61 $9.13 $9.05 $8.65 $9.40 $9.50 $9.50
Average $9.13 $9.85 $9.69 $10.50 $10.78 $11.21 $11.61 $12.47 $14.22 $14.14
Median $9.50 $10.03 $9.77 $10.02 $11.00 $10.46 $10.75 $11.80 $14.77 $14.13
Upper Quartile $10.14 $11.18 $10.69 $11.43 $11.69 $12.01 $13.05 $14.33 $16.61 $16.69
Des Moines Existing Rates | Public $7.12 $7.94 $8.27 $8.84 $9.04 $9.58 $10.23 $11.57 $11.57 $11.99
% under market Existing Rates | % under average -22% -19% -15% -16% -16% -15% -12% -7% -19% -15%
% under market Existing Rates| % under top quartile -30% -29% -23% -23% -23% -20% -22% -19% -30% -28%
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Comparison of Rates

Covered
Slip Length

Open
Slip Length

Actual
2016
$8.85

$10.14

$10.99
$10.99
$11.70
$13.33
$14.14
$16.51

Actual
2016
$7.12
$7.94
$8.27
$8.84
$9.04
$9.58

$10.23

$11.57
$11.57
$11.99
$11.99

Cost Rec
Case 2
$11.65
$12.63
$14.14
$15.86
$15.86
$17.38
$19.65
$20.18

Cost Rec
Case 2
$7.34
$7.42
$8.30
$8.97
$8.97
$9.62
$11.35
$13.37
$13.37
$13.37
$13.37

Avg Comp
Rates
NM
$11.76
$11.79
$11.62
$12.26
$15.27
$15.80
$17.05

Comp
Rates
$9.13
$9.85
$9.69
$10.50
$10.78
$11.21
S11.61
$12.47
$14.22
$14.14
$14.14

Actual to
CRR Comp
NM NM

-20% -14%
-22% -7%
-31% -5%
-26% -5%
-23% -13%
-28% -10%
-18% -3%

Actual to
CRR Comp
-3% -22%
7% -19%
0% -15%
-2% -16%

1% -16%

0% -15%
-10% -12%
-13% -7%
-13% -19%
-10% -15%
-10% -15%

Current rates at Des Moines are
generally lower than either
competitive rates or cost recovery
rates.

Cost recovery rates are generally
higher than average competitive
rates for covered slips but not
open slips.
* The premium for covered
slips over open slips is too
low.

By either comparison, current Des
Moines moorage rates are low.
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Recommended Rate Increase for 2017

Des Moines Marina Competitive Marinas
Actual Occupancy Rate Recommended Average Rates Cost Recovery Rates - Case 2
% of Des Moines Rates % of Des Moines Rates
2016 Financial Physical Increase 2017 2017 2016 2017 2017 2016 2017
Covered
20 $8.85 79% 92% 2.0% $9.02 NM NM NM $11.65 -24.0% -22.5%
24 $10.14 64% 78% 2.0% $10.35 $11.76 -14% -12% $12.63 -19.7% -18.0%
28 $10.99 85% 75% 3.0% $11.32 $11.79 -7% -4% $14.14 -22.2% -19.9%
30 $10.99 98% 93% 4.0% $11.43 $11.62 -5% -2% $15.86 -30.7% -28.0%
32 $11.70 99% 99% 4.0% $12.17 $12.26 -5% -1% $15.86 -26.2% -23.3%
36 $13.33 94% 97% 4.0% $13.86 $15.27 -13% -9% $17.38 -23.3% -20.3%
40 $14.14 89% 99% 3.0% $14.56 $15.80 -10% -8% $19.65 -28.0% -25.9%
50 $16.51 96% 99% 4.0% $17.17 $17.05 -3% 1% $20.18 -18.2% -14.9%
Open

20 $7.12 58% 70% 2.0% $7.26 $9.13 -22% -20% $7.34 -2.9% -1.0%
24 $7.94 74% 77% 2.0% $8.10 $9.85 -19% -18% $7.42 7.0% 9.2%
28 $8.27 107% 95% 4.0% $8.60 $9.69 -15% -11% $8.30 -0.3% 3.6%
30 $8.84 12% 90% 2.0% $9.01 $10.50 -16% -14% $8.97 -1.5% 0.5%
32 $9.04 104% 99% 4.0% $9.40 $10.78 -16% -13% $8.97 0.8% 4.8%
36 $9.58 108% 100% 4.0% $9.96 $11.21 -15% -11% $9.62 -0.5% 3.5%
40 $10.23 97% 97% 4.0% $10.64 $11.61 -12% -8% $11.35 -9.8% -6.2%
50 $11.57 103% 97% 4.0% $12.03 $12.47 -7% -4% $13.37 -13.5% -10.0%
60 $11.99 94% NA 4.0% $12.47 $14.22 -16% -12% $13.37 -10.3% -6.7%

Adjust rates 2% to 4% per year, depending on occupancy rate.
Des Moines rates remain lower than competitive rates in 2017.

Apply rate on July 1,2017.
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Four year rate adjustment (2017-2020)

» Recommendations:
» Apply 2017 rate increase annually for 2018 through 2020
Caution - need to evaluate vacancy rates and adjust accordingly

» Winter and seasonal moorage

Keep annual growth rates consistent with permanent monthly
moorage

» Reduce discounts for prepays to a one-month level by 2020
(12 mos moorage for | | mos pay)

» Sublease and liveaboards

Increase premium over monthly moorage from 20% in 2016 to 30% in
2020

» Dry sheds and storage
Increase at 4% per year 2017-20
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Questions?

Paul Sorensen

BST Associates

PO Box 2224
Anacortes, WA 98221
bstassoc@seanet.com
(425) 486-7722



AD HOCAVIATION
ADVISORY COMMITTEE

Staff Recommen dations

June 8, 2017



AVIATION ADVISORY COMMITTEE

* Authorized by City Council motion on May 11, 2017

* Council directed staff to prepare recommendations for the
structure of the Committee.

- Staff reviewed similar Committee structures (neighboring
jurisdictions as well as cities and airports across the Country.)

* Discussed structure with community members and groups and
received valuable input and ideas.




STRUCTURE

- Seven Committee members (Des Moines residents)
* City Manager serves as Chair
* Monthly meetings

- Committee representative provides update to City Council after
each meeting

- Committee acts in advisory capacity to City Council.




COMMITTEE MEMBER MAKE-UP

- Applications will be available on City website

- Committee members appointed by the Mayor and confirmed by the City
Council (DMMC 4.24.040)

* Des Moines residents

- Interested/Concerned about aviation impacts

* Open minded

* Background in aviation/science/medical preferred

* Available to commit significant time on a weekly basis




CHARTER

* Provide comments on the Environmental Impact Statement of
the Sea-Tac Airport Sustainable Master Plan (SAMP).

- Address frequency of operations (a function of Sea-Tac airport)
and parallel impacts on regional transportation, health, and

noise.

* Address aircraft movements on the ground and in the air (a
function of the FAA and NextGen).




CHARTER (CONTINUED)

* Address the process to site and develop of a second regional
airport.

* Participate in the Washington Aviation System Plan and follow-
up.

- Delineation of responsibilities within the national air space,
regarding aircraft flight operations to include FAA, Seatac
airport, WASHDOT, and Port of Seattle.

* Otherissues as determined by the City Coucnil and the Aviation
Advisory Committee.




MOTION

*| move to approve the Ad Hoc Aviation
Committee Charter and to direct City staff to
implement the recommendations and to publish
the Committee application on the City website.
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